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,App 1 i can t

Re-sponden t s

The appl icant , who was work, ing as U . D . C .

Intel l igence Bui-oau (hereinafter referred to as I .B

t h £

short) , has been awarded the major pun i shrnsnt of compulsop;

ret irement from service by the order dated 27.4, 1992 passec

by the Assistant Director. I .B. . New Delhi and the appea

i  i I d o y n i rn aga i n s c the said pu)un I shmen ■ ;er

the order I ted 24, 10. 1997 bv

i

u c (J Li L y
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Director, act ing as the appel late authority \^s^per the

relevant rules. Aggrieved by both the aforesaid orders the

sppI i can t has f i led this 0.A.

2  The appI icant had eari ier also come to the

T r i b L! n a i assai l ing the punishment order dated 27.4.1992 b u t

that O.A was disposed of wi th a direct ion to the appel late

authori ty to consider the appeal as and v.'hen f i ! ed by the

appi leant against the punishment order and whi !e doing so to

condcne the delay in f i 1 ing the appeal . I t is in pursuance

to the aforesaid direct ion of the Tribunal th-at the app 1 icant

fi ied the appeal and the appe1 late authori ty considered and

disposed of the same.

3. The charge against the -app I icant was that he had

absented f-i imsel f from 7.7.1989. i t is further stated in the

charge memo that the appI icant was transferred from !.3.

Headquarters New Delhi to SIB Tespur vide an order issued by

the comipetent authori ty on S.7. 1989 biit that instead of

report ing foi^ duty at Tecpur the appl icant started submi tt ing

rnedicai cert ificates and rep resen t a t i ons for cancel I at ion of

his transfei" order on the ground of his i l lness as also the

1  I r.ess of his f arn i 1 y members , wh i chi cert i f i cates and

representat ions/appl icat ions were rstLirned to him. as he was

not on the ro i I of the l-leadcuarters office, and !';e was

accod i ng ; y advised to correspond direct ! )'■ w i t fi SIB Tezpur .

The appl icant . according to the charge memo, was also

d; rectsd vide Memo dated 27. 10. 1989 to appear befor-e the

Ivied i ca 1 Super i n tenden t , Dr . R . M . L . Hosp i ta I , New De 1 h i

im.med lately for his medical exam i na t i oiv but tivat the

appl icant did not report to the Hospi tal immediat e I y an

was only on 16. 1 . 1990 that he presented hi nv

iiospi tal . At the request of the app! leant hie was afforded
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another chance to appear before the Med i ca! Board v/!\J_pK he

evontnai lv did in the month of FebpLiary, 1990, and according

to t|-ie report received from the hospi tal vide their letter
y'
dated 21 . 3 . 1 990:' tiie app 1 icant was found suffering from some

minor ai lment and was accordingly cert i f ied to be fi t for

dLity 3i^d post in,g anywhere in i iidia. Even so the app i icant

did not join t-, i s dut>' at Tezprir and further requested for his

post ing ei ther at l .B. iteadquar t e r s or some nearby places

i  l ire Meerut . AI igarh etc. As there was no vacancy of UDC at

ei ther of the aforesaid two places the appl icant was

i rsnsferred to SIB Amritsar vide I .E. Headqiiarters off ice

order dated 21 .5.1990. Even after t li i s he did not report for

dut'; at Amr i tsar and cont inued to absent himsel f wi thoLit

■  A regular enquiry was held. however, the

snqu ' ry of f i cei" , name 1 y , Si'ir i it. L . Itatsr i a , Sect i on Of f i car ,

U loadqua r t e !"■ 3 , Mew Delhi subrru t ted hi i s report according to

wti ich thie chiarge of lunauti^ior i sed absence was not "ful iy

establ ished" against the app '  ' ~ n t

5. Upon considerat ion of the report of the enquiry-

off icer ciid the other facts and circumstances the

discipl inary authoi' i ty. disagreeing wi th the report of the

Enqm ry Ofr icor, held the chai^ge estab! ished against t:-;e

appl icant and passed the impugned pur; i shimsn t order

compulsori i ) ret iring t lie appi icant fi-om service,

6. .As a I i-eady men't ioned. tiie app 1 leant preferred ai'i

appeal v.'fi i oil was di .sposed of by the appal late author; ty by

tl'iB ordei" dated 24. 10. 1997 whereby the appeal was rejected.
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7. The appl icant has assai led the impu&i^d orders

mainly on the ground of mala fides on ■ the part of the

Respondent no. 3 who was for some t ime v^'ork i ng as Assistant
birector and who had init ial iy Mssusd some memoes against the

appl icant for his al leged unauthorised absence and had also

later issued the order of appl icant's transfer to Tezpur.

According to the app1 icant he had made several

representat ions to higher authori ties against the al leged

harassment caused to him by respondent no. 3 but that his

grievances were not redressed. According, to the appl icant

the charge memo v;as issued by the discipl inary authority at

the ■ instance of respondent no. 3 and the final order of

punishment on conclusion of the disoip1 ihary enquiry was also

passed by Shri Vibhakar Sharma, Assistant Director, at the

instance of respondent no. 3. Apart from that, the

app I icant contends that no misconduct was disclo.sed even from

ttie a! legat ions made by the respondents as the app 1 icant had

been later transferred from Tezpur and thereby the

respondents had admi tted that appi icant.'s transfer to Tezpur

was i l legal and against the rules. I t is further averred by

the app I icant ~ that this is a case of "no evidence'" and that

tile discipl inary authori ty has also not given any convincing

reasons for disagreeing wi th the report of the enquiry

officer. Much has also been sought to be made out of the

fact that respondent no. 3 against whom specific al legations

of maia fides have been made has fai led to f i le his personal

affidavi t denying the said al legat ions.

S. The respondents have contested the O.A. by

tai< i ng the plea in their counter that there was sufficient

evidence establ ishing the aMeged' misconduct of the appl icant

and that not only the appel late authority but aiso the

discipl inary authority had given cogent and convincing
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reasons for holding the app I leant gu ! I ty. i he \_j^^^^/Bponden t s

h.ave further taken the plea that the appl icant not having

assai led at the appropriate t ime the order of transfer he
•f
cannot now be heard to say that the transfer order was

contrary to the rules or was not in pub 1 ic interest .

9. The appI i can t has also fi led a detai led

rejclnder in which he has rei terated the content ions made in

the 0 . .A .

10. We have heard the learned counsel for the

part ies at lengtl"! and have also perused the material on

record,

11 . The learned counsel for the appI icant has been

at great pains to emphasize trie points reiat i'ng to the

al leged irregulari t ies in the transfer order dated 6,7.1989.

In til ls f-egard i t is contended ttiat the order was not issued

in pub! ic interest nor "was their any reason given for passing

the transfer order in rn i d session. According to the learned

counsel even the enquiry off icer had adm. i tted in the r-eport

that thie transfer was unusual as normal ly subordinate staff

are riot transferred to far off stat ions. In reply, the

learried counsel for the responden t s has argtied that the

quest ion of va 1 idi ty of the tra.nsfer not having been

quest ioned by fi l ing appropriate proceedings ti"i is plea cannot

be a! lowed to be raised by the appI icant in the instant O.A.

Upon coTiS i derst i on of the rival content ions we f ind ourselves

in agreement wi tit the respondents. I t is too late in the day

for the app 1 i cari I to f i nd faul t w i th tfie ti'ansfer order

i ssued on 6.7.1989.
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12. However, the learned counsel for the ka^Mcant

has sought to press this point to support the plea that the

i ssi.iance of the ci^ai-gesheet was actuated by ma 1 ice on the
■ <
\

part of the responderi t no. 3 who was also the person vvho had

i ssi.ied I he order" of ti'"ansfer "vvh i oh i tself was in

con t raven t i ori of the r'u I es . In thi .s regard, the learned

counsel for the appl icant has f u r 1 !~i e r a i" g e d I hi a t t ti e

al logat iot;s of rna i a f ides are proved as respondent no, 3 h.as

not f i led ti i s persona! aff idavi t to deny the charge. We have

cai'oful lv considered this content ion and f ind ."io force in i t .

The reason is qui te s i imp I s . Not a single order wii i oh would

be re!event to the disci pi inary proceedings appears to have

beer, issued by the respondent no. 3, Tlte app 1 icant has

f i led Hio copies of a large number of documents and or-ders

but none of these dccuments seems to have been issued by Shri

h.apoor f re.sponden t no. 3). The fi rst docuiTier.t on which

i-e i i ance is placed by the app I icant is the one dated

1 6 , 2 - 1 98S by v/hich the appl icant was astced to immediately

Jo i l l i"! i s duty, or else d i so i p ! i nai y proceedings v/ou 1 d be

ini i iatod against him, thougl'i i t was furtlier stated that i f

the app! icarit js i l l he si"iou I d produce a medical cert ificate

issued by an authorised medical attendant . This letter lias

beei i issued by somebody other ttiSi"! respondent no, 3,

Sirri i lar l ; , anotfier letter rel ied upon b)- the appl icant is tlie

one dated 2,3,1 989 which also 11as been issued by Sti ;■ i

R . K . Vadi"iera and not by respondent no, 3 , The or de r-

t pans f e r" 1" i ng the app I icant to SiE Tezptir also has been issued

by one Sln- i C.S, Paarcha tfiough the same has been eridorsed

to the appl icant under signatures of r-espondent no, 3, i t

is only the re! ieving letter dated o,7. 1989 that has been

issued by respondent no, 3 stat ing therein iiiat

appl icant stood rel ieved w.e. f . 3,7, 1989 (AM) w i t fi

direct ion to report to t h,e .Assistant Director (E)

I ns



iieadcuar ters . New Delhi . Vife further not ice thatv£hg/ charge

sheet has also been issued by one Renuka Mut coo and the

impugned order of punishment has also been passed by one. Sh.

Vibiiat;ar Siuarma and not by respondent no. 3. hven in the

i" ep re.se n t a t ; ons rriade icy tl'ie app 1 icant against the ai ! eged

harassment the rnent ion of r^esponden t no. 3 nas .not been

made. in these circumstances there is no material on the

t i ls w t'i i c ti c; o I! i d even p r i m a facie .s h o w thai r e s p o n dent 1 1 o . o

had any role to play in ini t iat ing the departmental enquiry

aga i ns t t lte app i i cant . Therefore , there was no neec- i or

respondent no. 3 to fi le li i s personal aff idavit .

F-ur t herfnore , tlve main al legat ion was against the d i so i p 1 i nar y

author i t;;' and the apps 1 late author i ty and on their benai f a

counter reply has come wherein i t is emphat ica! ly denied that

respondent no. 3 had anything to do i i"i tiie matter relat ing

to the discipl inary enquiry held against the appl icant .

13. Ttie mai l', content iori raised by the app i icant in

the OA 'which has also been re i terated by tiie learned counsel

for the app! leant during the course of in i s arguments is that,

since after the issuance of tlie order of app! icant's transfe.-

to Tezpui" the matter was reconsidered ax a later stage and

the app I leant was tr^ansf erred to SIB Amr i tsar the charga of

unauthor ised absence against the appl icant would stand

demo ! i sl.ed . Tl'i j s contention also devoid of any meri t . i t is

not the case of the app i leant that i.e had at any t ime after

6.7. 1389 presented ii irnsel f at Tezpur to wi'i i oh stat ion he had

been transferred or even at SIE Nsadqua r t e r s . Ne'W Delhi from

where he had been t ransf ei" r-ed. Admi ttedly, tie did not attend

an;/ off ice dur ing ttiax period. Tfie act ion of the respondents

i r. consider ing the request of tlie app i icant for post ing at

New De Ml i oi a piace I'learby supports the contention of the

respondents that tirey have beeri very fai l" in their treatment
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to the appl icant . Even when the appl icant fai led comp i y

wi th the orders of transfer to . Tezpur the respondents

considered his i^equest and transferred him to a s..ai ion

nekrer to Delhi . I t is amply proved that even t.ms oi aei oi

transfer was not cornp I i ed wi th by the spp I ican.i and ite

cont inued to rema i n absent . This fact is not denied by the

sppI icant . 1 i is only content ion is that he was i l l . We

PiO t i ce that the enquiry of i leer has also inen i. i oned l i i '.ne

minutes of tiie proceedings (dai ly order sheet , datea

15.4.'991 , as at Annexure A-15, that the appl icant had sent

as mariy as 33 medical cert i f icates from t ime xo I i mie . Bu i

v;hen t iie app I icant was asked as to why he did nor. present

himssi i' at Dr. R.M.L. Hospi tal . Hew Delhi for 2 1/2 montns

af tei' being di i''ected to do so vide the memo dated . ;0. 1389

tlie app i icaixt rep- i i ed ttiat he was ser iously i ! i diir ing Llia,

period. But when he eventual ly did appear after the

respondents gave him the indulgence of once again request ing

the hospi tal author i t ies to examine li i rn. the Doctors reported

tliat the appl icant was f i t to serve anywher-e in India even

ti'iough l ie was. suffering from some ai Iment described as

"tvl inimai Os teoa t h ro t i c Knee Joint with Injuinal Horn i a". We

ai'e not Goriceiuied wi I'n what t fi i s term would mean but rns

report given by ttie Ixospi ial author i t ies clearly showed that

the app1 ioant was f i t enough to work at any place in India.

Everi so. the app! icant cont inued to remain absent , perhaps nx

the tiope and expectat ion tlxat li i s tr-aixsfer to Tecpur would be

cancel led or modi f ied. But as a 1 ;-ead> ment ioned, even after

the modi f icat ion of tixe transfer order- the appl icant did not

cornp I y .

14. Learuxsd counsel for the app I leant has sought to

bring out t Ix a 1 since tixe o r d e t- of transfer vr s. s i a t e i" m o q , r i e d

the appl icant's not joi ri ing at Tezpur ecu Id not be held to be
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•  unauthor ised absence. Ws are afraid, this eor.«»i^oi> of the
Non-cQiTip ! lance of a transfe

S S iTi S

appl icant cannoi b0 accept:

,ordei- i tsel f amounts to insubordinat ion -pcu c i , ..oil,
f'
cortst I tu-t ing unauthorised absence . The appl icant could have

pleaded equitable gr'ounds ,foi" absence Tor the a,orc.baiQ

per iod had he ioined SIB Amri tsar when the second order of

transfer was issued by the respondents, but he did not compiy

even -wi th that order Therefore, whatever equi t ies might

have been in favour of the appl icant at that t ime would gel

washed out and he could not take any benef i t or rhs

later, during ttie course of tiie depar t rrien ta i enqii i r > .

1  -5 , We a I so do no t f i nd any rner i t i n t

t '-.at since the ap'p 1 icant had submi tted mad i ca i cer l i ,

ho could not be held to be absent from duty. There is no

such rule which exempts a person from duty simpiy on the

ground that he has submi tted a medical cert i f icate. There

si-e speci f ic instiuct ions wti ich provide that leave on medical

ground stvou i d be supported by medical car t i f i c-a r es wnici i

should be submi tted pr ior to joining thie du u, oi cr, i. on,, i a uc-

soon ihereaf tei- . Here is a case where the app 1 icani remainea

absent cont inuously foi years together at a stretch and ai l

that h.e did was to go i ! ec t medical cert i f icates from ai i and

sundry. but not from a hospital or an author ised medicai

al tondant wlncli could Inave been accepted on i ts face value by

the respondents. When he did once condescend to appear

bofor^e t'ne doctors at Dr'. R.M. l.. . liospi ral a! 1 that rie cou i d

manage to get was a cer t i f icate tiial he was i i t foi soi v : ce

anywhere in India. In our considered / iew the mere

subiTi i SB i on o f the ined i ca 1 cer t i f i cates . howsoever ! arge the

nunVoei" of tiiose cer t i f i cautes th i g'nt be , wou i u no 6; i ec i ve 1 y

i^ebut tiie charge of unauthor ised absence. I t ciesrl )' appears

t tra t the app I leant had rnado i t -a quest ion of pr-est ige not to
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abide bv' any order of transfer issued by t ^awipe n en

auLlior iby un ' ess he was taken back in service at the
I

^hesdquartsrs locs+ed in New Delhi . in these oircunstances.
Y  " ' ■
ti'iG discipl inary authori ty v/as perfect ly just i f ied in holding

th,e ch.arge proved against the appl icant despite the fact that

the enquiry off icei' had submi tted a report which was si Ight ly

favourable to the app! icant , in that , the enquiry officer

found tlie charge not "fui ly estsbi i sired" whicir would in other

words rrieair tfiat i t was "part ly estabi ished".

16. That leads us to the quest ion as to whether

adequate r'easons irave been given by the discip! insry

authordty and the appel late authori ty for disagreeing wi th

the report of the Enquiry Off icer- . We have careful ! >- gone

t.hroughi both the impugned order^s cuid f ind that coger; t and

convincing reasons hiave beer! given by botti the discipl inary

authori ty as wel l as the appel late authori ty for holding the

V i ev.^ [|-iat the charge agai i isi the appi icarit was ful iy

es t ab I i siied . Wo f ind r,o gr-ound wiiatsoever to disagr-ee 'wi th

t|-iS aforesaid views expressed by tlie respondents.

17. Learned cour.sel for tire app I icant also sought

to laise tfie quest ion of al leged con i i-a-ven t i on of the

pr ; no i p I e.s of nautLira I jus t i ce in t li i s case . Accor-d i ng to

h i m, the appl icant 's iequest for copy of the pre I imi nary

enquiry 'no i d by the department ,vas not furnished to the

app! icant and thereby tlie respondents denied t-c him

reasonable opportun i ty to defend himsel f . There is, ,-ig

doubt , ari order passed by the discipl inary authori ty stat ing

tliat a copy of tlie report of the Enquiry Off icer- could .-lOt be

giver, tc th.e app 1 icant . But the d i sc i p 1 inary authoi- i ty has

g i --./en -va I id reasoi-is lor' tlie same. I t has been stated in the

order t-nat ttie pre! iminar-y- eiuqu i r-y was conducted b-y tfie
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Wel fare Branch to only ascertain the facts and vfjnp/ enquiry

was a conf ident ial one v/h i ch was held only for the purpose of

.sst isfying the competent authority before taking recourse to-

depa r t men t a I enquiry. in oui" considered view this was a good

reasori foi" not furnisi't ing copy of tiie p re i i rri i nary eriqu i ry

I'eport to t iie app I i can t , part icular ly so in view of the fact

I i'lat during t fie course of the so-ca i i ed p r"e I i m i nary enqu i r>•

no v7 i tnesses are sliown to have been examined nor is that

repoi' t, one of the documents rel ied upon in the department

e n q LI i r y .

18- in the conspectus of the facts and

c i r cLims t snces discussed hereinabove we find no mer i t in this

0. ,A . As r-egards the quantum of puii i shmen t . we are ivot

rornpeterr interrere even i f we hold le V i ew ; h a t

pun i simnen t was too harsh, since the Tribunal is not

a s s c o u r 1 appeal over the f indings of the d i so i p I i na r >■

auti'iori ty and tlie appe i late authori ty.

4

19. in tlie resul t , th.is OA

tfunut any order as to costs,

i s hei-eby d i sm i ssed . b-

ri

ff.M.BHAT)
Mernbe r j  1

'fl c u Q
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