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ORDER

Hon'ble Shri R.K.Ahoo.ia, Member(A)

The applicant states that in March 1981 when he was

yp-

working' as Junior Engineer (Civil) in the C.P.W'.D. there was

an excess interim measurement of earth work in respect of

High Way No. 50. The excess interim measurement made by the

applicant was later detected by the applicant himself and he

had reported the matter to his superiors. The excess interim

measurement was also later adjusted in the final bills of the



Contractor and thus there had been no loss to the Government.

He therefore considered the matter settled. The applicant

was promoted in 1984 as Assistant Engineer on ad hoc basi

and his appointment was later regularised w.e.f. 17.11.1983.

The Efficiency Bar was also cleared in the grade of Assistant

Engineer w.e.f. 1.11.1986. However, after a lapse of 12

years a charge memo A I dated 30.12.1993 was served on him

regarding the error committed by him in 1981. He submitted

in his reply that this had been taken up after an inordinate

delay of 12 years. A few months later his name ca.me up

before the DPC which recommended his promotion to the grade

of Engineer. However, on account of the pending

disciplinary proceeding, the recommendations of the DPC as

regards him were kept under sealed cover. He was as a lesuli

not promoted though his juniors amongst the rank of Assistant

Engineers were promoted as Executive Engineers. In the

Inquiry Report the charge against him was held to be proved.

The Inquiry Report was conveyed to the applicant on 7.3.1996

and replied to by the applicant. When his representation!

for an ad hoc promotion as Executive Engineer did not result

in any action on the part of the respondent, he filed an OA

No. 970/97 before the Tribunal for quashing the charge sheet

A-1. The OA was disposed of by an order dated 14.8.1997

Annexure A12. The operative part of this Order is reproduced

below;

s

"We have heard the counsel on either side and
seen the record. In the circumstances and in the
interest of justice, we direct the respondents to
open the sealed cover provisionally subject to
the order yet to be passed in the inquiry
proceedings and the same be given effect to. It
is also directed that as per the undertaking
given by the respondents, the final order will be
passed' within three months from the date of
receipt of a copy of this order and in case no
final order is passed, proceeding's shall stand



abated. The petitioner is given liberty to take
further action after expiry of the said date in
case no final order is passed."

2. The applicant submits that the respondents had filed

a Review Application No. 214/97 as well as MA No. 2660/9/

which has not been so far disposed of. Another MA had been

filed by the respondents for extention of time. This HA was

rejected by the Tribunal. The applicant further submits that

UPSC tendered its advice vide letter A/2 dated 28.11.1997,

the impug'ned order of penalty A/3 was despatched to the

a,pplicant on 29.11.1997.

3, The case of the applicant is that the chargesheet A/2

was based on an old and stale charge. 'The error which was

admitted by the applicant at the relevant time had been

detected by him only and reported to his seniors. As .a

result no loss was caused to the Government. In the

meantime, the applicant also obtained his promotion as an

Assistant Engineer, He cannot now therefore be punished for

incident which haej occured : way back in 1981 when he was

working as ci Junior Engineer by withholding his promotion to

the post of Executive Engineer. Secondly he submits that the

Tribunal in its order dated 14.8.1997 had given three months

time to the respondents to complete the Inquiry. Since the

order was received by the resipondents on 29.8.1997, the

Inquiry proceedings stood abated at 2400 hours on 28.11.1997

and the final penalty order, therefore, could not be passed

on 29.11.1997. Further he submits that the Union Council of

Ministers had submitted its _ resignation and the same had

been accepted by the President on 28.11.1997 and therefore

there was no Minister In-charge who could have approved the

penalty order on behalf of the President. Because of these

infirmities the impugned orders A-1, A-2 and A-3 should be
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set aside as ab cnitio void and the respondents be

ordered to promote the applicant as Executive Engineer

pursuant to the sealed cover recommendation of the DPC held

in September, 1994 with all consequential benefits.

4. By way of interim relief the applicant also sought a

direction that the respondents should open the sealed cover

in respect of DPC's recommendations and on that basis promote

him as Executive Engineer (Civil). When the matter came up

on the question of Interim Relief, the counsel on both sides

submitted that the matter may be finally heard at the same

time.

5. The respondents in their reply have denied that the

disciplinary proceedings had abated on the night of

28.11.1997 or that the Minister-in-Charge was not competent

to appi^ove the penalty merely because of the resignation of

the Council of Ministers had been accepted by the President

on 28.11.1997. They submit that the order of the Tribunal

was received by them probably late in ' the evening of

29.8.1997. 30th and 31st were holidays and therefore the

order was effectively received only on 1.9,1997. There was

thus no delay in issuing the final order within the time

stipulated by the Tribunal.

6. We have heard the counsel. As regards the first

ground taken by the applicant viz., that the impugned order

A-1 should be quashed because it is based on an old and stale

charge concerning his tenure in 1981 as a Junior Engineer, we

find no merit therein. If the applicant was dissatisfied by

this order da,ted 30.12.1993 he should ha%;e come before the

Tribunal in good time. Inst^ead he only came before the
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Tribunal in 1997 in OA No. 970/97. The directionVgJ^en at

that time was that the Inquiry proceedings should be

completed within a period of three months, otherwise the same

will stand abated. In the circumstances his plea against the

Order A-1 i.e. the charge memo is barred both on the grounds

of limitation as well as res judicata. We also find that the

other two main grounds taken by the applicant are equally

without merit. The applicant himself says that the Order of

the Tribunal in OA NO. 970/97 was received by the

respondents on 28.9.1997 and therefore three months period

according to him expired on the mid night of 28/29.12.1997.

We have no statement as to at what time the order was

actually received by the respondents on 29.9.1997 nor do we

know the exact time which the impugned penalty order was

issued by the respondents on 29.11.1997. In the

circumstances it cannot be said that the order of the

respondents was issued after the expiry of three months. In

the facts and circumstances of the case we also find it to be

only a technical point and the proximity of the date and time

leads us to conclude that the proceedings had not abated in

terms of the order of this Tribunal in OA No. 970/97. We

also find no substance in the allegation that the

Minister-in-Charge could not approve the order since the

resig'nation of the Council of Ministers had been approved by

the President on 28.11.1997. As the learned counsel of the

respondents has pointed out, despite the resignation of the

Council of Ministers it had been asked to continue until

alternative arrangements were made. We have been shown no

provision in the Constitution which would indicate that the

Council of Ministers is in the circumstances referred to

barred from taking any decision in terms of Transaction of

Business Rules.
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7. The learned counsel for the applicant vehemently

argued that in terms of the order of this Tribunal in OA No.

970/97 reproduced in 3 respondents were directed to open the

sealed cover provisionally subject to the order yet to be

passed in the enquiry proceedings and to give effect to the

same. In terms of these directions, the sealed cover had to

be opened immediately and the applicant was to be promoted

even while the enquiry was being brought to a conclusion by

the respondents. We are of the view that as this question

had been examined in the earlier OA and directions had been

given,-we are not called upon to issue any fresh directions

urged by the learned counsel. .

8. In the result, we do not find any ground for

interference. Accordingly the OA is dismissed. No order as

to costs.

(K.M. Agarwali

Chairman

■wcti
(R. K. AliOii^ar/'
M««15e7(A)
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