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CENTRAL ADMINISTRATIVE TRIBUNAL
principal BENCH: NEW DELHI

O.A. No. 2791/1997
/ic

Ne» Delhi this the Day of Feb^ 1998
Hon'ble Dr. Jose P. Ver'ghese, Vice Chairman (J)
Hon'ble Shri S.P. Biswas, Member (A)

Shri G.C. Kaushal, IPS
Son of Shri Gulaba Ram,
R/o House No. 14,Type V,
Kusumpbi, Shimla

Presently:

House No. 30,
Himgiri Apartments,
Outer Ring Road,
Vikaspuri, New Delhi.

(By Advocate: Shri Rajeshwar Singh with
Shri M.C. Dhingra)

-Versus-

Petitioner

1.

3.

Union of India, through
Secretary,

Ministry of Home Affairs,
North Block, New Delhi.

S6cr6t3.ry >

Dept. of Personnel & KAdministrative
Reforms,

Government of Indiai,
North Block, New Delhi.

National Commission for
Scheduled Castes & Scheduled Tribes,
through its Secretary,
Lok Nayak Bhawan,
Khan Market,
New Delhi

4. State of Himachal Pradesh,
through Chief Secretary,
Shimla (H.P.)

Respondents

(By Shri A.M. Singhvi, Sr.Counsel with
Shri J.S. Attri & Shri P.K. Bansal

•  Counsel for Govt. of H.P.)

(By Advocate: Shri VSR Krishna)

ORDER

Hon'ble Dr. Jose P. Verghese, Vice Chairman (J)
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The applicant is an IPS Officer of 1977 batch, posted as Assistant Inspector

General (Railway Traffic) at Shimla, Himachal Pradesh. The applicant claims to have

had an excellent career until the petitioner began to implement the rules in favour of

the constitutionaUy protected classes to the dislike of the powers that be. The

allegation of the petitioner is that for no better reason, the petitioner had been

harassed, humiliated and brought under frequent transfers and postings amounting to

reversion, deliberately made alterations in the Aimual Confidential Reports, instituted

false proceedings and finally suspended him from service by an order dated 14.1.97 on

<^' the ground of contemplated disciplinary proceedings. The contemplated disciplinary

proceedings happened to be both a fresh disciplinary proceedings by an order dated

28.1.97 as well asa restart of a previous proceedings, on the same set of facts which

was earlier issued in the year 1992, subjected to disciphnary proceedings, and finally

the inquiry officer returned a finding that none of the charges were proved. The

petitioner is also challenging the said order in this OA. According to the petitioner,

these unwarranted disciplinary proceedings were initiated against him only to deprive

him fi-om promotions which were otherwise due to his rank and status and even after

^ - the conclusion of the same, the respondents did resort to other methods of denying the

said promotions. The petitioner also had approached the Honfile Supreme Court on

two occasions and on both the occasions the Honfile Supreme Court had suggested

transfer of cadre of the petitioner out of Himachal Pradesh which was not acceded to

by the respondents 1 and 2 . The respondent 3 was on the other hand more

considerate towards the invocations of the petitioner and did direct the respondent 4

Y
to perform certain acts and this OA has been filed also on the face of the defiance of

the respondent 4 to comply with the directions of respondent 3, says the petitioner.
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1.2 The facts of the case is narrated as stated herebelow. According to the

petitioner the first action to victimize the petitioner was for no apparent reason

whatsoever. He was posted as Superintendent of Police(leave reserve) at the Police

Hqrs with no duties and responsihUities and at the same time reducing his pay by
virtue of such posting. After a representation failed, the petitioner challenged the said

action of the respondents before the Chandigarh Bench of this Tribunal, in 1986 and

the only defence taken by respondents therein was that "some inquiiy" is being
contemplated against the petitioner,. Since the defence of the respondents were not

4- satisfactory, the Tribunal allowed the application.

1.3 It was further alleged by the petitioner that "some inquiiy" referred to by the
respondent before the Tribunal in the aforesaid OA, finaUy came to be a criminal case,
and an FIR No 1/88 dt 20.2.88 was lodged against the petitioner. Again the petitioner
approached the HonWe High Court at Shimla by a petition to quash the said FIR and

upon instructions and on the basis of the advice of the Union Uw Ministiy which gave
the opinion that no case is made out in the said FIR against the petitioner, the

f respondents stated before the High Court and assured that the said FIR is under the
process of canceUation, The assurance given by the respondents was not readily
carried out, till a contempt of court proceedings were initiated against respondent 4
and finally the FIR was fotmally cancelled by the Special Judge, Dharmasala, by
categorically recording that there was no evidence, whereupon the Honble High
Court discharged the contempt petition.
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1.4 The respondent 4 could not take the fact of cancellation of the FIR under such

J
circumstances and seems to have proceeded to issue a charge sheet against the

petitioner, containing substantially the same set of allegations which were in the FIR ,

which already stood cancelled by that time. The allegation of the petitioner is that

filing an FIR, and subsequent cancellation and following it up by a charge sheet was all

intended to prevent the petitioner from being promoted to the post of Sr.

Superintendent of Police (Selection Grade) to which he was entitled in the year 1990.

It was stated by the petitioner that ultimately this charge sheet was proceeded with at

the instance of an inquiry oflHcer who submitted his report on 30.12.95 exonerating the

petitioner of all the charges. It is further pointed out that it is the same charge sheet

which has been now revived and issued against the petitioner on 7.2.97 which is also

under challenge in this OA along with another contemplated disciplinary proceedings,

on the basis of which the petitioner was placed under suspension by an order dt

14.1.97.

1.5 It was further submitted by the petitioner that aggrieved by the fact of issuing

charge sheet against the petitioner on the basis of the same set of allegations contained

in the cancelled FIR, the petitioner made a detailed representation to the then HonTjle

Governor of the State (since 15.12.92 the State of HP was under President Rule) who

in his wisdom referred the matter to the Law Department for dropping the proceedings

and directed the respondent 4 to release promotions which were due to him in 1990.

Accordingly by an order dt 24.4.93 , the respondent 4 issued the order promoting the

applicant to the post of Sr. SP Selection Grade retrospectively, with effect from July

1990. But the recommendation for dropping the proceedings was further got delayed

at the instance of respondent 4 and through its officers, which- according to the



^  petitioner, never took place, rather he was proceeded against, and the inquiry officer

detailed for the purpose, absolved him from all the charges but it was re-started by the

impugned order dt 7.2.1997.

1.6 Inspite of the recommendation from the Hon-ble Governor to drop the

proceedmgs, the then Director General of Police on 6.9.93 and 10.9.93, managed to

communicate certain adverse remarks to the petitioner said to be for the period from

1.4.91 to 31.3.92 and 17.8.92 to 31.3.93 respectively. It was further pointed out by

the petitioner that communication of these adverse remarks on 6.9.93 and 10 9 93

belatedly was after the respondent themselves had issued promotion order on 24.4.93

and the petitioner submits that he has every reason to beheve that had the said adverse

remarks existed in the file at the time when the promotion order was issued, the said

promotion would not have taken place. His apprehension is that these remarks were

subsequently entered by altering the records at the instance of some of the officers of

respondent 4 only for the purpose of inflicting harassment and humiliation. Aggrieved

by the belated communication of adverse remarks under suspicious circumstances, the

petitioner submitted a representation to the Additional Chief Secretary who after

C? finding substance in the representation recommended for expunction of the adverse

remarks. But it is aUeged by the petitioner that the said recommendation to expunge

the said adverse remarks by the Addl.Chief Secetaiy was forwarded to the accepting

authonty, namely, the Chief Minister. Ignoring the fact that the then Chief Minister

Shri Virbhadra Singh, was not the CM at the relevant time, namely 1990-93,

occupying the post of CM and under the rules the said CM could not have been his

accepting authority as far as the ACRs of 1991-92 are concerned, yet the same were

wrongly forwarded to the CM in his capacity as the accepting authority. It was further
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o  alleged that the CM, as if he was holding some grudge against the petitioner, ad ei
some more severe adverse remarks by himself and sent the file back.

1.7 The said turn of events made the petitioner to approach the Hon-ble Tribunal at

Chandigarh by OA No 643 and 644 of 1994 and unfortunately the said Bench of the

Tribunal recorded a finding that late communication of adverse remarks is per se not

fatal and rejected the OAS.

1.8 In the meantime inspite of the recommendation of the Governor to drop the

pending disciplinary proceedings and inspite of the fact that the concerned inquiry

officer had also recommended to the Home Department on 28.11.92 to reconsider the

case of dropping the disciplinary proceedings in the fight of the order passed by the

High Court and that of the special judge vide the order dt 20.5.92 which had resulted

in cancellation of FIR containing the same set of facts, the charge sheet remamed

without being dropped . Accordingly the petitioner filed yet another OA 1446/92 for

the purpose of quashing the said charge and the Tribunal did not agree to quash the

charge sheet rather directed to complete the proceedings within a period of 4 weeks by

their order dt 12.8.94. Infact, the inquiry officer submitted his report after 14 months

namely on 30.12.95, exonerating the applicant of all the charges.

1.9 It was further submitted that the petitioner in the meantime filed a complaint

before the special judge against various state authorities stating that the ordeal that he

has been subjected to amounts to atrocities within the meaning of SC/ST Prevention

of Atrocities Act, 1989, but the said special judge rejected the private complaint, and

when the petitioner approached the High Court and the Hon'ble High Court as well
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dismissed the petition against which the petitioner filed an SLP before the SC tnde SLP
i^o 2680/95 wherein the HonWe Supreme Court passed an order and the same ts

reproduced in para 7 above.

1.10 It was submitted by the petitioner that the respondents 1 and 2 rejected the
suggestion of the Supreme Court inspite of a representation by the petitioner which he
made on 23.5.96 to the concerned authorities as per the said order.

1.11 The petitioner also made a representation on 28.9.96 stafmg that in view of the
findings of the inquiry officer exonerating the petitioner of all the charges, the charge
sheet may be dropped but the respondents did not do so and maintained the
chargesheet as pending only to inflict further harm to the career of the petitioner and to
deny due promotion to the petitioner on the ground of pendency of disciplinary
proceedings . Finding no other way to vindicate his Kght and that the private
complaint against the officers of respondent 4 was rejected and the suggestion of the
SC was also not heeded to by the respondents, the petitioner proceeded to file 3 FIRs
videNos 9/96, 10/96, and 11/96 on 18.12.96 again under the Prevention of Atrocities
Act and under fPC. ft was alleged that once the fact of filing of FIR was known to the
respondents, the respondent 4 through his officers is said to have let hell loose against
him/. The petitioner submitted that he was haunted in aU possible manner and tned to
mipUcate him in false cases, his telephone was tapped, water supply disconnected,
surveillance around the house was fortified, ordered to surrender the service revolver
and finaUy placed him under suspension by the impugned order dt 14.1.97. But some
how the petitioner happened to come to Delhi and approached the respondent 3 who
came to his rescue and passed different orders against the respondent 4 and some are



O  yet to be implemented and one of the reliefs sought in this OA is the implementaW of

the said orders.

1.12 Finally, inspite of prosecuting the FIRs lodged by the petitioner, the

Respondent 4 and their agents were bent upon harassing the petitioner, the petitioner

approached the Hon^ble Supreme Court by way of a writ petition No 29/97 seeking

intervention of the Supreme Court in the case of the petitioner. The Supreme Court

issued a show cause notice to respondent 4 and after hearing the parties on 5.5.97,

passed certain orders which were also dealt with respect by the respondent Nos 1 and

2.

■ J

1.13 The allegation of the petitioner is that respondents 1 and 2 have not headed the

direction and suggestion of the Supreme Court dt 5.5.97 and has dismissed his

representation, and the rejection order is nothing but a flagrant disrespect to the orders

of the Supreme Court. In the meantime when the petitioner was prosecuting his case

in Delhi, the special pubhc prosecutor moved an application for cancellation of FIRs,

and thereafter by an order dt 7.2.97 the erstwhile buried up charge sheet was brought

^  to life and the proceedings were continued against the petitioner, even though on

14 7.95 the inquiry officer had exonerated him from all the charges. Respondents

issued a suspension order on 14.1.97 on the ground of contemplated inquiry which

was finally issued on 28.1.97. It is also aUeged that the continuation of the said

suspension order after six months without being submitted to review in accordance

with rules and without payment of subsistence allowance during the suspension

period is wrong and contrary to the rules and needs to be Set aside.

N



1.14 The petitioner is also challenging the order dt 28.1.97 by which a fresh

disciplinary proceedings were initiated against the petitioner as well as the second

order dt 7.2.97 whereby the already completed discipUnary proceedings wherein the

petitioner was exonerated by the inquiry officer of all the charges, are being revived are

sought to be set aside on various grounds stated in the petition.

1.15 The petitioner is also challenging the vires of OM dt 21.9.88 and 13.8.97 and

the said OMs were purportedly issued for implementation of provisions contained in

Article 16(4) of the Constitution of India and consequently having no statutory force,

on the ground of as ultra vires to the Constitution itself. Similarly the petitioner is

also challenging the rule 3(1) of the Alllndia Services (Disciplinary and Appeal)

Rules, 1959, as ultra vires and there needs to be quashed.

1.16 The petitioner in para 8 of the petition has sought a relief that various actions

by respondent 4 against the petitioner is only to deprive him from the due promotion in

the meantime and the same being achieving by keeping one or the other proceedings

pending against him and accordingly a direction is being sought that the promotion to

the rank of DIG, IGP and Additional DGP from 1.1.91, 1.5 .94 and October 1996 may

be directed to be given to the petitioner.



1.17 It was also sought by the petitioner that respondent 3 being part of resf
■ 1 within Union of India and being a separate entity within the Union of India, the

orders of respondent 3 are binding on respondent 4 and the orders of the respondent 3
bemg service matters of the petitioner, a direction is sought from this Tribunal to issue
appropriate direction to implement the orders of respondent 3 at the instance of
respondent 4.

1.18 And Finally the petitioner has also sought a direction from this court that the

two orders passed by the SC and suggestion made by the SC even assuming the same

has been passed obiter dicta is to be respected in accordance with the provisions of
Articles 141 and 142 of the Constitution of India and appropriate direction may be

issued to the respondents to respect the said suggestion / direction of the Honble

Supreme Court.

2.1 After notice the respondents had filed reply stating that in pursuance to the

^  orders of the Hon'ble Supreme Court dt 5.5.97 referred to above, the petitioner had

made a representation and the same was duly forwarded by the respondent 4 to

respondent 2 and appropriate orders have been passed on 5.1.98. It was further stated

that the said respondent considered the question of inter cadre transfer in the light of

the direction of the Hon'ble Supreme Court and the same was rejected on the ground

that the request of the petitioner was not covered under the existing guidelines of the

Govt. Of India, obtaining inter cadre transfer. It was also further stated that cadre

transfer of All India Service Ofiicers is usually allowed on the ground of marriage



between the members of the two All India Services borne on different cadres, or in

extreme hardship cases

4^

Accordingly the respondent Central Government did not find

any discrimination against the petitioner on the caste consideration by the State
Government as such he was not recommended for the promotion to the rank of DIG
by the DPC by the State Govt., based on his record.

2.2 The respondents on the other hand had filed a reply in great detaU. It was

stated by the respondents that the pleas raised by the petitioner with respect to the
ACRs are barred by the principles of res judicata since he has raised almost all the

points in the earlier cases filed in different courts and tribunals unsuccessfiiUy. It was
also further submitted that in the hght of long histoty of litigation between the

petitioner and the State Government. There is no scope for this Tribunal to entertain

and the same may amount to multiplicity of Utigation between the parties and the

petitioner had approached almost all the known forums and he is habitual litigant and
as such this petition needs to be rejected as an abuse of process. It was further

submitted that even otherwise the petition has become infhictuous to the extent that

the inquiry which was initiated against the petitioner has now been concluded and the
charge sheet fiamed against him have been proved and for the purpose of imposition

the State Govt has forwarded the case to the Central Govt and the same is under

consideration.

2.3 It was further submitted by the respondents that since the present applicant

does not disclose any inftingement of any right of the petitioner much less his



.e peauone. pe.o™a„ce .s .een found fo . uns— a>, a>ons ̂
.  KpHkmissed. It was further submitted thatthe circumstances the petition deserves o d it was

,He petitioner has wrongly alleged tampenng/forging of ACRs m question anj....e„...,no„eof.e.C...e..pu.up.o.eHon.e MS.

.e fa« .a. .He appHean. d.d no. .eso« .0 no..a. app.a.e,_,.epe.H.on —.Hse—a..uHsd,e.,onof..sT.Hnn.sHouMno.

be permitted .o a. .he ins.ance of .he pe.i.ioner.

,4 The main con.en.ion of .he pe.i.ioner .ha. requires cons.dera.ion .herefore ,s

of the order can be justified in accordance with thewith the law and the continuance of th
U  onf the same the same requires to be quashed.exisiing rules or no. and ,n .he absence of .he same ..

The second ,ues.ion .ha. requires .0 he resolved .s whe.her .he order d. .S.l.P

S,milarly .he disciplinary proceedings oov, being res.ar.ed by an order d. 7.2.9
after .he inftuiry officer had exoneraring .he applican. in .he year 1995, ,s dlegal and

•  ,1 in law or not The petitioner has also challengedwhether the same can be sustained m law or not. i P

+  the OMs dt 21.9.88 and 13.8.97 as weU as Rule 3(1) of the All India Se
Disciplinary & Appeal Rules 1969 is ultra vires to the constitution of India since t



ribunal has the jurisdiction to go into the vires of the rule vts-a-vis consututiona
provisrons whether a declaratron can he rssued in favour of the petttioner or not is the

respondent 4 to pronrote the appUcant fton, the relevant date with consequent,al
benefits on the ground that promotions have been wrongly and illegally withheld by
the respondents. Whether such direction can be issued is the question to be considered
in tins OA. And FWy the petitioner has also sought a direction from this court

.spondents who are duty bound to honour the same and the impugned order now
passed on 5.1.98 is not whh fi.ll respect to the orders of the Hon-ble Supreme Court
so to the orders passed by the Chairman. National Commission for the Scheduled
Castes and Scheduled Tribes, being one of the authorities within the Union of India are
orders binding and the same needs to be directed for rmplementauon. Whether such
relief can be granted by this court or not are the questions specificaUy to be decided by
US. We shall revert to these questions one by one.

3 .1 The first and the foremost question to be decided is whether this court has
jurisdiction to try th,s matter . The respondents have not disputed the question of
jurisdiction and in para 6 at page 4 of the reply, it was stated that the present OA does
no. disclose any infringcnent of any tight of the petitioner, much less the fundatnental
right, that had warranted invocation of jurisdiction of this Tribunal under Article 226
of the Constitution of India. It was also stated therein that the appUcant has frivolously
sought to invoke the jurisdiction of this court on the one pretext or the other. Apart
from this, there is no reference to the jurisdict.on of this Tribune now raised by the



4  respondent 4, nor any submission in this regard was made on behalf of the respondents
y

during the arguments.

3 .2 On the one hand we found that the petitioner has challenged the vires of CM dt

21.9.88 and 13 .8.97 apart from challenging the vires of Rule 3(1) of the Rules of 1969

as ultra vires to the Constitution of India. In view of the challenges to these

regulations of Central Govt., there is no doubt that the Principal Bench of this Tribunal
has jurisdiction to entertain this petition at the instance of the petitioner. There was a
justification made at one time by the counsel for the respondents that the petition

should have been filed at Chandigarh Bench of this tribunal, to this the submission of

the petitioner was that he had to escape the jurisdiction of the Chandigarh bench under

very serious circumstances mentioned in the petition and accordingly he came over to

the jurisdiction of this court and filed the petition before respondent 3 and this court

and also before the Hon'ble Supreme Court. FiUng of petition under Article 32 of the

Constitution that itself being a fundamental right, the respondent could not have

stopped the petitioner from doing so. In any event, the respondents seems to have

suspended the petitioner for that action of coming over to Delhi and inquiry is being

held ex parte awaiting final orders indicating thereby that the petitioner has come over

to the jurisdiction of this court with impunity.

4.1 Turning towards the question whether the suspension order dt 14.1.97 is in

accordance with law or whether the continuation of the same is in accordance with

^  law. The order of suspension dt 14.1.97 is annexed as Annexure 8 and the same is
available at page 92 of the paper book. On the face of the order it was stated that the
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^said order of suspension was issued by the respondent 4 in exercise of the pow^
conferred by sub rule 1 of 3 of All India Services Disciphnary & Appeal Rules 1969.

A quick perusal of the orders itself shows that the same has been issued on the ground

of disciplmary proceedings being contemplated and the same on the face of it shows

that it is in accordance with the said sub rule of 1 of Rule 3 of 1969 Rules

4.2 The allegation of the petitioner that the order of suspension issued is contrary

to rules has not been replied to by the respondents to the extent that the rule 3 of the

All India D & A Rules 1969 has not been complied Avith to the extent that no

intimation or confirmation of the jurisdiction of the petitioner has been obtained from

the Central Govt in accordance with the rules.

4.3 Moreover rules do permit the respondents to place the petitioner under

suspension dunng the pendency of the disciphnary proceedings is contemplated. But

the respondents at page 29 of the reply have stated that the applicant was suspended

by the respondent 4 by order dt 14.1.97 for misconduct committed by him while

posted as AIG(R&T) Shimla. To quote-

The applicant was suspended by Government vide order dt 14.1.97 for

misconduct committed by him while posted as AIG(R&T) Shimla."

4.4 Even though the rules permit that the petitioner being All India service

personnel could be kept under suspension during the pendency of the disciplinary

^  proceedings or when the disciplinary proceedings are contemplated, the power to
suspend an All India service personnel cannot be exercised to punish such an employee



^and that amount to be a punitive order and suspension order issued is a punishmen
and the same is contrary to the rules empowering the respondents to issue suspension

order against the petitioner. On the face of the admission by the respondents in the

counter affidavit that the order of suspension has been issued for misconduct

committed by him there is no option left with this court to conclude that the order of

suspension has been issued not in accordance with the rules, rather as a punishment as

such the same, needs to be set aside on that ground alone.

4.5 Moreover, it was stated that under the rules the respondents were to review the

orders passed by way of suspension after six months of its issuance and in the present

case , no review has taken place and in the absence of the same, continued suspension

after six months of issuing the order of suspension is illegal and contrary to rules and

that ground as well the present suspension order cannot be retained as the one issued

in conformity with law.

4.6 Further again the respondents have not paid subsistence allowance available to

the petitioner under the rules and in the absence of the same there may arise a

presumption that the suspension order issued against the petitioner without payment of

subsistence allowance may amount to be punitive on that ground as well and as such

this court is of the firm opinion that the suspension order issued against the petitioner

on 14.1.97 even though it states on the face of the same it is permissible under the

rules but by lifting the veil we find that the same has been issued contrary to the rules

and the same amount to be punitive.



5 , The petitioner has also claimed a relief of setting aside the inquiry initiatec
Against the petitioner hy the order of the respondents dt 28.1.97 and subsequently here

also revived an already concluded inquiry tn which appMcant was exonerated by the
respondents by thetr order dt 7.2.97 for the purpose of inquiry and the inquiry being
held against the petitioner ex-parte in the circumstances is alleged to be illegal and a
direction ts sought to set aside the same. It was submitted by the petitioner that the
additional inquity now being handed over to the inquiry officer by the present
impugned order dt 7.2.98 is the same which was the comer stone of all the inquiries.
This was the same subject matter on the basis of which he was ori^ally transferred to

4  a post lower to hts status which was subs^uently set aside by the Chandtgarh Bench
^  of this Tribunal after the same was assaUed by the petitioner in the said OA stating that

the same inquiry was pending at the time when the impugned order in the said petition
was passed. Subsequently the same inquiry referred to by the respondents had turned
out to be the subject matter of FIR 1/98 filed on 20.2.88. The purpose of this FIR was
,0 stop the petitioner ftom obtaining further promotions which was due to the
petitioner then. The charge sheet involved in the sard case was that the petitioner in his
capacity as ex-officio in-charge of the Canteen run for the recmits, was said to have

^  conspired with the canteen in charge and had bought desLghee with higher price and
misappropriated the dWerence, causing monetary loss to the recruits. The said FIR
was cancelled after the petitioner filed a petition in the High Court and by non-
compliance of the order. High Court had to proceed suo motu further to a contempt of
court proceedings. After the FIR was canceUed by the appropriate judrctal
magistratefSpecial Judge), the respondent did not abandon the allegations rather
proceeded with discipUnary proceedings which was ended up in a report by the Inquiry
Officer that none of the charges were proved, but that report came finally in the year

4--



1995 and in .he meantime ali promcions due .o the petitioner between 1988 and 199.
>^„ere denied to hint. It ts thts very report of the In^utry Officer now being revived by.he intpugned order dt7.2.98; we have no doubt of any sort to find the evil destgns of

.Ke respondents tntttated the proceedings firstly on susptcon, subsequently an FD. and
then disciplinaty proceedhtgs duting 1987-1997. are nothtng but fiimsy and conducted
with extraneous purposes.

5.2 The respondents in their reply on the other hand stated that the inquity initiated
by an order dt 28.1.97 has now been completed and aU the charges levelled against htm

^  were proved against the pet,tinner and for the purpose of imposition of penalty. State
Govt has forwarded the case to the Central Govt and the same is stated to be under
consideration. On the other hand the respondents stated in their counter affidavtt in
page 3 that all the charges levelled against the petit.oner have been proved against
hhn and on the other hand it was stated at page 29 of the reply that the order dt 7.2 .97
has been withdrawn by the Govt. by an order dt 20.12.97 i.e. to say after the present
petition was filed on 27.11.97 and just before the present reply was filed in this court
by the respondent 4. No explanation is fotlhcoming as to why the proceedings
initiated by the order dt. 28.1.97. were held ex parte by the inquiry officer and the
charges were held to he proved and the matter is pending before the respondent 1 for
further approval. of the proposed punishment and under what circumstances the part
of the charges enfusted to inquiry officer have been withdrawn after the tnquity has
been conducted and applicant exonerated and charges not proved, on 20.12.97 are all
without any explanation. The inquiry officer was to enquire the charges entrusted to
him as per the order dt 28.1.97 and another mquiry officer to reinquire the charges (not
proved earlier) vide order dated 7.2.97. As such the orders passed for such inquiry



, ■ " ana .he proposed pu^sh^en. fo. approval of .he responden. , is on .he face of i. are
Hiegal and done wi.h ex.raneous considerahons wi.hou. applioahon of nnnd and .he

same need .o be se. aside,

6 1 The nex. question .o be considered .s v,he.her .his cour. can issue a direcon
ro .he respondems .o impiemen. .he orders passed by .he responden. 3 or no.. The
responden. 3 is a cons.iti..ional body exercising .he powers of .he civU cour. andconstiti..edunderAr..cie338of.heCons.in.tionofIndiaa„d3orders.ha.haveheen

trough. .0 our norice are said .o have been passed by .he said au.hori.y are .he one
4  .s.ed on 9,T97, 6.2.97 and 13.2.97. By .he order d. 9.1.97 .he responden. 3 has

s,a.ed .ha. .he pro.ec.ion .o .he Ufe . proper., and is family ,s of ulmos. imporfance
ana .here exis. a con£ron.a.ion be^een .he S.a.e Gov. and .he pe.i.ioner. A copy of
the said order is reproduced herehelow for ready reference;

"Shri G.C. Kaushal. an IPS officer working as AIGfPolice Railways &
Traffic), Himachal Pradesh has submitied a petition stating .ha. he has booked
several cases against the Chief Minister and former Director General of Police
and other semor officers of the Himachal Sate under PGR Ac. and Prevention
of Atrocities Ac. along with IPC sections. Because of these cases, accordmg
to hi, the Chief Minister and the Government are taking retaliatives steps by
booking counter cases and withdrawing the legitimate secunB; given to him in
his official discharge of the duties besides preventing his movements to seek

^  protection under law and law&l agencies. He also apprehends that his as well
as his family members and relatives' hve are in danger since the confrontation is
between the Chief Minister and himself.
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While considering this case, the copy of the Press Statement issued by

Shri RK Anand. the then Chief Secretary on 20th December 1996 has also been

in the hands of the Commission wherein while denying of all the allegations of

Shri Kaushal. it has been brought to the notice of the Commission that he has

made similar attempts through courts of law including the highest judicial

authority of Supreme court and has failed to establish his allegations against

the Chief Minister and the higher otBcials. However, the press statement

submitted by the former Chief Secretary states "in order to give a fair play, the

Government has decided to investigate the cases booked by Shri Kaushal are

being referred to the Special Cell in the CID speciaUy created for investigating

^  the cases periaining to the atrocities on Scs and Sts", However, the question of
protection to the life and properties of the incumbent, his family and relatives is

most important.

Hence it is necessary in the interest of justice that the state Govt.

Should desist from withdrawing the security provided to his official capacity, if

it is true as alleged by him, and not to prevent his movements to seek

protection under law and lawful agencies and provide the required protection

to him, his family and his near relatives.

Since it is a confrontation between the State Government and a

subordinate officer, utmost caution is required in proceeding in the matter. The

Commission is seized of the matter it is expected that the actions taken should

be brought to the notice of the Commission time and again.

^  6.2 Subsequently respondent 3 passed an order dt 6.2.97 reiterating the same facts
of the case and it was stated that it has been brought to the notice of the Commission



■  a.d .ha. no pro.eo.ion is given .o .he pe.i..oner so far and .he responden.s had been
V^direced .o repor. compiianoe by .he nex. da.e^ The responden.s in .heir reply has

■made only a reference .ha. .hey are in connnunica.ion wi.h .he responderts 3 and
„o.hing concre.e has been s.a.ed in .he ooumer affidavit Bu. by an order d. 13 2.97
the responden. 3 has passed an order and office has in.ima.ed .he responden. 4 .o
enquire in.o .he matter and rake necessary ac.ion in regisrenng .he case and report .he
proceedings to the commission.

6.3 I. is further pertinen. .o meniion .ha. wha. is referred .0 in .he order of .he
^, comnhssion was infec. .he subjec. ma..er of complain, made by .he pe.i.,oner agains.

.he responderts and .hereafter .he same was se. aside, 3 FIRs were filed by .he
pe.i.ioner on 18.12.96 bu. order d. 13.2.97 of .he Commission is for regis.ra.ion of
another criminal case different from those in 3 FIRs.

6.4 ■ The sum and subsiance of .he complain, of .he pe.i.ioner is .ha. ever since
1987 .hrough 1997, .he pe.i.ioner has been cortinuously subjerted .o vic.imiza.ion. In
the year 1987 .he respondents had attempted to push him down on his posting contrary

^  to the rules and the petition filed by the petitioner vide 4455/87 before the Chandigarh
Bench of this Tribunal which was decided on 14.7.88 wherein the Division Bench of
the Tribunal had held .ha. the action of the State Government in ignoring the jus.
claim of the applicant for appointment to one of the cadre posts, when the same are
available in plenty, in utter violation of rule 9 of the cadre rules, was no. only unfair
and unjust bu. also smacks arbitrariness, and caprice, if no. malafide. Hatnng regard to
the .oraliBi of the circumstances, the court had ordered .ha. the applicant was entitled
,0 COS. of RS.2000/- from the responden. 2. Subsequently a criminal case was filed



©  against the petitioner and after several proceedings, the sante was finally withdrawn by
She respondents thetnselves. But on the satne charges disciphnary proceedings tnrttatedag.nstthe pet,tionerwasendeduptnthefinalreportoftheln^ulryofticer that none of
.Ke Charges were proved and the said report suhtnitted.n,9« was not followed up hy

an, action till 7.2.97 where by fiesh order was passed to revive the satne. Thus that a
crinunal proceeding and disciplina^ proce«fings were kept alive against the petittoner
since 1987 tUl Decentber 1997 and the allegation is that the same has been done to
deprive the petitioner ftom ensutng promotions which were available to him in
accordance wtth the rules and hts status. It was fitrther alleged that the alterations and

i  manipulations in the ACRs was only an additional act resorted to by the respondents
. ̂ against the petitioner for the same purpose as stated above.

6.5 The petitioner had filed a criminal complaint against the respondents on 12.7.94
and the respondents at page 9 and 10 of their reply admits that the same was dismissed
by the special Judge and thereafter the petitioner went to the High Court and the High
court had dismissed the same and to which no SLP was filed. Since the copies of these
orders were annexed along with the reply, we thought it fit to examine them in a little
more detail.

6.6 The Honhle High Couil in the said order dt 18.4.95 passed in Criminal
Revision NO 124/94 has stated that the case of the petitioner was with reference to
offences under Clause (viii) and (x) of Sub section 1 of section 3 of the Atrocities Act.
committed against the petitioner at the instance of the respondents. These two clauses
were reproduced in the judgement itself;
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■(viii) institutes false, malicious or vexations suit or criminal or other
legal proceedings against a member of a Scheduled Caste or a Scheduled Tube;
xxxx

(X) intentionally insults or intimidates with intent to humUiate a
member of a Scheduled Caste or a Scheduled Tribe in any place within pubhc
view;"

6.7 At was further submitted that in the said Judgement that the court has dealt
with the complaint afler recording evidence of the complainant and two other
witnesses and elaborately dealt with, before coming to the conclusion that the
complaint petition and the evidence on record do not make out a prima facie case. It
was further stated that it is not necessary for the court in this revision petition to re-
study what has been stated by the learned Special Judge since the court is entirely
agreeing with the reasoning given by the Special Judge. The revision petition was
finally dismissed on 18.4.95. We were further looking into the prima facie evidence
recorded by the Special Judge as stated in the above said judgement. It was stated in
para 10 of the said decision of the Special Judge that in order to find out the truth of
the complaint, he examined the preliminary evidence. Thus the petitioner was
examined along with two other witnesses. The evidence of one Shri RP Kureel, IGP
who had stated that during his posting as LCP Vigilance there was a complaint against
the petitioner regarding some irregularities committed at Dharmasala and had ordered
for registration of the case. It was also stated that the same complaint had also
brought another complaint wherein Rs.28,000 was stated to have been recovered from
the petitioner from the vehicle out of which Rs. 18,000 was snatched away by the



driver and Rs.10.000 was sard .0 have been a cooked up case and the petruoner was rn
i „ay connected with the conttnission of the alleged critne. The evidence of the sard
offence do indicate that there were attempts to file false cases against the petitioner
and the Special Judge had ignored these complaints appearing in the file of the Special
Judge. Simrlarly, BS Thind deposed that Mr. MaUck, the then IG Enforcement and
Vigilance, h^ called to his office and handed over a complaint and it was stated that
the DGP had decided that inquiry be instituted rn this complamt rmmedrately an
pe conducted in the office premises. It was further stated that the said witness had
read the contents of the complaint and the same was anonymous and this was with

4  regard to some purchases mad in 1990 and he told Mr. Malick that m his opinion there
was no need to rard or search the premises. Similarly at para 21 of the order it was
stated that another aUegation rn the complamt that a false case was instituted against
the petitroner at Dharmasala but later on the FIR was got canceUed. Presumably the
complainant filed Writ petition in the Honble Hgh Court and thereafter the
Government filed cancellation report. It was further stated in the order that by
canceiung the said report at the instance of the Hrgh Court, the complainant got the
rehef. The sum and substance of these above stated observations as well as the
recordings of evidence available ftom the two witnesses, do indicate that there were
false cases to be filed and actually filed and the same has come on record by way of
evidence and yet the Special Judge seems to have, in his esteemed opinion, come to the
conclusion that the complaint has no substance. It is this opinion of the Special Judge
arrived at prima facie which was accepted by the High Court by dismissrng the

f- revision application to which the respondents stated at para 10 of the reply that no SLP
had been filed whereas SLP had been filed and the Hon'ble Supreme Court had passed
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^ ■ ' .Cher order d, 16.8.95 suggesting transfer of applicant outside the Stae which was
rejected by Respondents 1 and 2.

6.8 Subsequently on 18.12.96, the petitioner had again filed 3 FIRs ag
respondents finding that the respondents had made alterations in his ACRs and no
.elief was hetng given under the circumstances stated ahove. These facts were
adnntted in paras 11 and 12 of the reply wherein it was stated that the sard FIR was
filed on 18.12.96 were investigated upon hy the appropriate authonties of the
.espondents. It was stated that the investigathtg agency was DSP(CID, and the
petitioner found that instead of investigating the contents of the conrplatnt. the
respondents were interesting in getting sonte other details and the petitioner seriously
apprehended danger to hrs life and that of his relatives and to the property.
Accordingly he proceed to Delhi against the hke of the respondent, 4 in order to
approach the constitutionally constituted authority for the purpose of dealing with the
similar ̂ evances pertairdng to the members of the Scheduled Caste. Accordingly he
™de representation before the said Commission and several orders passed hy the
commission upon his representation, were already dealt with herein ahove.

6.9 The important question that needs to he considered now therefore is whether
the petitioner has the right to approach respondent 3 to art his grievances and whether
the respondent 3 has jurisdiction to pass orders as they have done m the prese
.a if so whether the respondent 4 is duty hound to implement the orders of
respondent 3 or not.



■  6,10 The Respondent 3 Commission is constituted under Article 338 of the

^Constitution of India. Originally the said article had provided for appointment of

special officer for protection of the SC/ST members, subsequently by way of 65th
Amendment Act of 1990, the said Article was substituted by a new Article whereby the

respondent 3 was constituted.

6,11 The duties and functions assigned to the National Commission under Article

338 relevant in this regard are three fold.

o  To investigate all matters relating to the sateguard provided for the SC/ST

members under any law for the time being in force or under any order of the

Govt;

o  to enquire into the specific complaint with respect to the deprivation of rights

and safeguards of the SC/STs; and

o  to monitor all matters relating to the safeguards provided for SC/ST etc.

/

6.12 For the purpose of investigating any matter, the Commission has been given the

power of a civil court trying a suit including the power to issue summons, require

v" discovery, requisition public record or any other matter which can be determined under

the rules. It is pertinent to mention under clause 4, the Commission will have the

power to regulate its own procedure. The Honl^le Supreme Court in the matter of

State of MP vs. Balothia reported in 1995 1 UJSC 514 had held that for the purpose of

protection and welfare of the SC/ST, the legislature has power to exclude the

provision of anticipatory bail contained in section 438 of CrPC from any person

-h accused of any offence under SC/ST Prevention of Atrocities Act, 1989, indicating

thereby the power given by the legislative to the SC/ST under the said Act is also the
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^  jubject matter which the Commissioti cotistituted utider Article 338 could itivestigate.
enquire or monitor.

6.13 It goes without saying that the Natiottal Commission appointed in accordance

with Article 338 is a special authority to whom the members of SC/ST could approach

in case there was any infraction of any law including that of the SC/ST Atrocities Act

1989. For the purpose of an application under section 19 of the CAT Act, respondent

3 therefore is nothing but an authority within the Union of India and any order passed

by the respondent 3 wUl have to be considered to he an order passed by the Union of
.» India and as such the same are binding on respondent 4. We must make it clear that

, . the authorities specified as respondent 3 is a constitutional authority and the petitioner

is seeking a remedy against such constitutional authority, is a member of the SC
community and the SC as such cannot be deemed to be a member belonging to a

particular backward class only, rather he belongs to the protected class of persons

under the constitution. Scheduled Caste is a constitutional concept may be it is drawn

up from among different backward classes; but once constituted in accordance with the
provisions of the Constitution by the Governor or the President, the scheduled caste

^ f seizes to be a member of a particular caste in the ordinary sense, rather he becomes a

member of a particular class constitutionally protected. It is due to this membership

that he gets an overwhelming right to approach the respondent 3, again an authonty

constituted under the Constitutional provisions. Obstruction of any kind therefore by

the respondent 4, inflicted upon the petitioner in the circumstances, cannot be

permitted under ordinary rules, since such protection being a constitutional protection,

^  will have to be treated as having priority, over the other rules passed by the respondent

4. Petitioner will have a constitutionally protected right for the purpose of getting

I



4 dressal his grievance, .he orders that are passed, by Respondent 3 directing the
Lpondent 4 to give protectton to the petitioner's fanniy and his property and finally
the orders passed to enquire into and take necessary action in registering the case and
report the proceedings to the conrntission addressed to the respondent 4 are aU part of
.Ms constitutional obligation. The first and second relates to the fitnotionnrg of the
respondent 3 to investigate and enquire into the specific contplaints. for which the
Conrntission has the power of a civil court trying a suit and the third one is in
accordance with the functioning of the respondent 3 to ntonitor all ntatters relating to

the safeguards provided to the SC/ST contained in clause 5 A of Article 338, As such
the respondent 4 cannot escape obhgation's under these provisions, and in the
circuntstances. priority will have to be given to the directions now being given by the
Conunission. This court would procede to impress upon the respondent 4 that they

shall enquire into all the ntatters as referred to in the order of the Commission dt
13,2,97. passed on the basis of the complaint made by the petitioner on 10,2,97. copy
of which is available in the paper book at pages 112-114. and immediately proceed to

register cases against whom the petitioner has made the complaint and report the same
to the Commission in accordance with the law.

6,14 It was stated by the respondents that the petitioner has been suspended for a

misconduct of leaving the hqrs without permission and thereafter an inquiiy in this

regard has been conducted ex parte on the basis of impugned order passed on 28,1,97.
those orders being now passed at the instance of the respondents ignoring the right of

^  the petitioner to approach respondent 3 referred to above, and the same wUl have to
be considered only after the direction of the respondent 3 is implemented in the first

instance. In the circumstances the respondents will have to be restrained from passing
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^' any order on .he basis of .he ex pane inquiry now held agains. .he pe.i.ioner as wellW
^he respondems also wiU have .o be reslrained from passing any order or suspension in

r,e —ances of .he pe.i.ioner has approached .he responden. 3 in Delhi un.U .he
orders of responden. 3 are implemenred in .he firs. ins.ance.

7.1 The pe.i.ioner in .his ease has also sough, a relief .ha. .he OM d. 21.9.88 and
n.8.97 he quashed as .he same are uUra vires .0 d.e Consrimrion. Further a
dedaraiion has been sough, .ha. .he Rule 3(1) of .he All India Services (Disciplinao.
and Appeal) Rules. 1969 is uUra vires .o .he Cons.irt..ion. On .he basis of .he

i  submissions made in .he pe.i.ion as well as .he reply, and on .he basis of argumem
advance, .he reUef of declarafion .ha. Rule 3(1) of .he All India Services (Disciplinary
and Appeal) Rules, 1969 as ulrra vires .o .he Cons.ta.ion is .o be rejecied. Besides,
OM d. 13.8.97 also need no. be quashed in view of .he finding of .his court herebelow
in .his para. The said OM wdl be read down in .he ligh. of .he finding recorded by .his
court. On .he ofiier hand .he chaUenge .o .he rt.les and .he OM wiU have .0 be
confined .o .he OM d. 21.9.88 by which .he respondems have held .ha. in promo.ibns
by seledion .o pos.s wiihin Op A(Class I) which carry an uUimare salary of Rs.5700,

e. there is no reservalion. In fac. .he ques.ion of reserva.ion was .he subjec. matter of
the decision of .he Hobble Supreme Court in Indira Sahney case wherein i. was
srared .ha. .he reserva.ion in promouons is no. cons.itt..ional hu. in .he circums.ances
of .he case ye. had aUowed .he reserva.ion in promo.ions .o commue for a period of
five years from 16.11.1992 and .he same was .o expire on 15.11.1997. The legislattire

^  in i.s wisdom in .he mean.ime in.roduced .he 77.h Amendmen. .o .he Cons.itti.ion and
by .he said Cons.itti.ion (77.h Amendmen.) Ac., 1997, Article 16(4A) was
incorporaled in .he Cons.itt..ion which would go .o enable .he S.a.e .o provide
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4  reservation in matters of promotion in favour of the SC/ST whrch m the opiraon of the
"^State are not ade^uateiy represented, .n pursuance to the satd Amendment to the

constitution, the respondent 1 promulgated an OM dt 13,8.97 and stated that ,n vrew
A  1 1 it has been decided to continue the reservation mof the amendment to Article 16(4A), it has oeen oe

promotion as at present for SC/STs in the services /posts under the Central
Govenunent from 15.11.97 tiU such time as representation of the each of the above
rrvo categories in each cadre or service reach the prescribed percentage of reservation
where after the res^vation in promotion shall contmue to maintain the representatton
.0 the extern of the prescribed percentages for respective categories. The petrtioner ,s
therefore aggrieved by the fact that inspite of the constitutional amendtnent by which
Article 16(4A) was added and thereafter the said notification dt 13.8.97 was issued,
the OM dt 21.9.88 as described above, are still being maintained, and no reservation rs
rrrade in promotion by selection to posts within the Gp AfClass 1, which carry an
ultimate salary of Rs.5700/- and above.

7 .2 The main contention of the petitioner ,s that after the Constitution has provided
protective and possible discrimrnation by providing reservation in promotion as a part
of the equality of opportunity, status, social and economic justice and d.gnity of the
person which are given effect to by the said 77th Amendment to the Constitution,
reservation in promotion itself has become a firndamental right as far as the dalits and
tribes are concerned. Thus therr claim for equality of opportunity is applicable to all
levels of promotion to the respective grade/cadre/categories of posts.

7.3 We have given considerable thought to the issue raised by the petitioner. We
in the ftist place considering whether this court can in exercise of its powerswere
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^  given to it for judicial review, decide the vires of this OM vis-a-vis constitutions

'  provisions. In view of the categorical finding and law laid dovm by the Hon'ble

Supreme Court in L Chandra Kumar's case we are of the opinion that the said case has

widened the power of this tribunal to test the vires of rule vis-a-vis constitutional

provision confined to service matters only. To quote:

"95. Before moving on to other aspects, we may summarise our
conclusions on the jurisdictional powers of these Tribunals. The Tribunals are
competent to hear matters where the vires of statutory provisions are
questioned. However, in discharging this duty, they cannot act as substitutes
for the High Courts and the Supreme Court which have, under our
constitutional set up, been specifically entrusted with such an obligation. Their
function in this respect is only supplementary and all such decisions of the
Tribunals will be subject to scrutiny before a Division Bench of the respective
High Courts. The Tribunals will consequently also have the power to rules.
However, this power of the Tribunals will be subject to one important
exception. The Tribunals shall not entertain any question regarding the vires of
their parent statutes following the settle principle that a Tribunal which is a
creature of an Act cannot declare that very Act to be unconstitutional. In such
cases alone, the concerned High Court may be approached directly. All other
decisions of these Tribunals, rendered in cases that they are specifically
empowered to adjudicate upon by virtue of their before a Division Bench of
their respective High Courts. We may add that the Tribunals will, however,
continue to act as the only courts of first instance in respect of the areas of law
for which they have been constituted. By this, we mean that it will not be open
for litigants to directly approach the High Courts even in cases where they
question the vires of statutory legislation (except, as mentioned, where the

^  legislation which creates the particular Tribunal is challenged) by overlooking
the jurisdiction of the concerned Tribunal."

7.4 Thus we proceed to consider whether the OM under challenge needs to be

reviewed and set aside vis-a-vis constitutional provisions.

7.5 There is no doubt that our constitution is a growing instrument and the Hon'ble

Supreme Court in a number of decisions has stated that the growth of the living
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CO0  constitution dependence upon the interpretative capacity of the superior

Entrusted with the function of the judicial review. In State of Kamataka vs. Appabalu
Inagale, reported in 1995 Suppl 4 SCC 469, the Hon'ble Supreme Court has

summarised this function of the court stating that the power of judicial review is

conferred upon the judiciary and the same is one of the most important and potent

weapons to protect the citizens against violations of social, legal, or constitutional

rights. It was further stated that power to judicial review must therefore be exercised

with insight into social values to supplement the changing social needs and that the

existing inequalities or imbalances are to be removed and the social order re-adjusted

through rule of law, lest the force of violent cult gain ugly triumph. To quote:

"Judiciary acts as a bastion of the freedom and of the nghts of the people.
Jawaharlal Nehru, the architect of Modem India as early as in 1944 stated that
the spirit of the age is in favour of equality though the practice denies it almost
everywhere, yet the spirit of the age triumphs. The Judge must be attune with
the spirit of his/her times. Power of judicial review, a constituent power has,
therefore been conferred upon the judiciary which constitutes one of the most
important and potent weapons to protect the citizens against violation of social
legal or constitutional rights. The Judges are participants in the living stream of
national life, steering the law between the dangers of ngidity on the one hand
and formlessness on the other hand in the seamless web of life. The great tides
and currents which engulf the rest of the men do not tum aside in their course
and pass the Judges idly by. Law should subserve social purpose. Judge must

f — be a jurist endowed with the legislator's wisdom, histonan's search for tmth,
prophet's vision, capacity to respond to the needs of the present, resilience to
cope with the demands of the future and to decide objectively disengaging
himself/herself from every personal influence or predilections. Therefore, the
Judges should adopt purposive interpretation of the dynamic concepts of the
Constitution and the Act with its interpretative armoury to articulate the felt
necessities of the time. The Judge must also bear in mind that social legislation
is not a document for fastidios dialects but a means of ordenng the life of the
people. To constme law one must enter into its spirit; its setting and history.
Law should be capable of expanding freedoms of the people and the legal order
can, weighed with utmost equal care, be made to provide the underpinning of
the highly inequitable socid order. The power of judicial review must,
therefore, be exercised with insight into social values to supplement the
changing'social needs. The existing social inequalities or imbalances are to be
removed and social order readjusted through rule of law, lest the force of

1



^  ̂ violent cult gam ugly tnumph. Judges are summoned to the duty of shaping tke
V  ° ̂ ® consolidate society and grant access to the Dalits theTnbes to public means or places dedicated to public use or places of amenities

open to public etc. The law which is the resultant product is not found but
made. Public policy of law, as determined by new conditions, would enable the
courts to recast the changing conceptions of social values of yesteryears
gelding place to the changed conditions and environment to the common good.
e courts are to search for hght from among the social elements of every kind

that are the living forces behind the factors they deal with. By judicial review
e ̂ onous contents and the tnte realization in the constitutional words of

width must be made vocal and audible giving them continuity of life, expression
and force when they might otherwise be forgotten or ignored in the heat of the
moment or under sway of passions or emotions remain aroused that the
rational faculties get befogged and the people are addicted to take immediate
or eternal, the transitory for the permanent and the ephemeral for the timeless
It IS m such surging situation the presence and consciousness and the
restraining external force by judicial review ensures stability and progress of the
society. Judiciary does not forsake the ideals enshrined in the Constitution but

k  makes them meaningful and makes the people realize and enjoy the rights."'

♦■'v. 7.6 In a number of decisions the Hon'ble Supreme Court has categorically held
that the right to promotion is avaUable only under the rules prescribed for the purpose
to give promotions. A chance of promotion is not a justifiable right nor the condition
of service, rather no employee can claim promotion as a right, but he has only right to
be considered for promotion. In service jurisprudence, therefore, right to promotion is
not ordmarily recognsied except in accordance with rules, but the interest to promotion
and seniority as an incidence of service is a recognised right.

7.7 The law as stated above, is the general law apphcable to service jutispnidence
but the right to promotion under the general law is only a statutory right. If the
statute provides, a citizen will have a right to enforce the same in accordance with the
rules, but such right can never be said to be a fundamental right. On the other hand
Article 16(4A) read with Article 16(1) and 14 guarantees a right to promotion to
dalits and tribes as a fundamental right, where they have upward representation
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^  consistent with the efficiency of administration. This proposition of law has been

/  reiterated by the Hon'ble Supreme Court in Ashok Kumar Gupta vs. State of UP

reported in 1997 5 SCC at 201 at 239 .

43. It would thus be clear that right to promotion is a statutory right. It is not

a fundamental right. The right to promotion to a post or a class of posts

depends upon the operation of the conditions of service. Article 16(4-A) read

with Articles 16(1) and 14 guarantees a right to promotion to Dalits and Tribes

as fundamental right where they do not have adequate representation

i  consistently with the efficiency in administration. The Mandal case has

prospectively overruled the ratio in Rangachari case, i.e., directed the decision

to be operative upto 5 years from the date of the judgement; however, before

expiry thereof. Article 16(4-A) has come into force from 17-6-1995.

Therefore, the right to promotion continues as a constitutionally guaranteed

fundamental right. In adjusting the competing rights of the Dalits and Tribes

on the one hand and the employees belonging to the general category on the

other, the balance is required to be struck by applying the egalitarian protective

^  discrimination in favour of the Dalits and Tribes to give effect to the

constitutional goals, policy and objectives referred to hereinbefore.

7.8 The said fundamental right available to the SC/STs can be circumscribed by

article 335 of the Constitution. Under the said provision, the claim of the members of

the SC/ST shall be taken into consideration consistently with the maintenance of

efficiency of administration in making appointment to services and posts, in



^  ̂onnection with the affairs of the Union of State. The fundamental rights now
V' conferred upon the SC/ST by the present amendment to Article 16 is only

circumscribed by the mandatory provision contained in Article 335 i.e. it will have to

be shown to be consistent with the maintenance of efficiency of administration. But it

does not mean that the respondents can by issuing the OM in the nature of the one

impugned states that no reservation is applicable to the service or grade of Rs 5700

without looking into each cadre or category whether reservation can be provided or

denied, on the ground that it is inconsistent or consistent with the maintenance of

efficiency of administration. The wholesale ban from certain level upwards therefore is

^  contrary to both the mandatory provisions contained in Article 335 as referred to

above as well as the fundamental rights available to the members of the SC/ST under

Article 16(4 A) of the Constitution.

7.9 The Article 16(4A) has come into force with effect from 17.6.95 and the

statement of objectives and reasons would clarify the extent and the nature of

fundamental right now conferred upon the members of the SC/ST and the statement

of objectives and reasons would clarify the extent and nature of fundamental rights

^  now conferred upon the members of the SC/ST against reservation in promotion is

concerned. To quote;

"The Scheduled Castes and the Scheduled Tribes have been enjoying the

^  facility of reservation in promotion since 1955. The Supreme Court in its

judgement dated 16th November, 1992 in the case of Indra Sawhnev v. Union

of India, however, observed that reservation of appointments or posts under

Article 16(4) of the Constitution is confined to initial appointment and cannot

extend to reservation in the matter of promotion. This ruling of the Supreme



^  ̂ Court will adversely affect the interests of the Scheduled Castes and the
Scheduled Tribes. Since the representation of the Scheduled Castes and the

scheduled Tribes in services in the States have not reached the required level, it

is necessary to continue the existing dispensation of providing reservation m

promotion in the case of the Scheduled Castes and the Scheduled Tribes. In

view of the commitment of the Government to protect the interests of the

Scheduled Castes and the Scheduled Tribes, the Government have decided to

continue the existing policy of reservation in promotion for the Scheduled

Castes and the Scheduled Tribes. To carry out this, it is necessary to amend

Article 16 of the Constitution by inserting a new clause (4-A) in the said article

to provide for reservation in promotion for the Scheduled Castes and the

Scheduled Tribes."

7.10 Thus, the OM dt 21-9-1988 intend to deny reservation in promotion Avithout

mandatory provision contained in Article 335 of the Constitution as such the said OM

is therefore ultra vires to both Article 335 as well as Article 16(4A).

^  7.11 The question of looking into the consistence with the maintenance of efficiency

of the administration has been subject matter of judicial pronouncements. The

Hon'ble Supreme Court in DTC vs. DTC Mazdoor Congress reported in 1991 Suppl

see 600 stated that the term efficiency is the most illusive and irrelevant one to the

adept capabilities

"The term efficiency is an elusive and relative one to the adept capable to be

applied in diverse circumstances. If a superior officer develops liking towards

sycophant, though corrupt, he would tolerate him and find him to be efficient



and pay en— and —on in such cases smnd no tapedimen.. Whe
^ y .e finds a sincere, devoted and hones, officer .0 he inconvenient, « ,s easy to.sthim/heroffihywritinsconfidentia,reports with dehshtffi,,yva^e.an^a,e

.Heyn.ayheter.ned.ohe.secur,tyrish.(.othe,ract.vtt,es), Thus they spod

.alore ,n this regard. Therefore, one wouid be circuntspect, pragntatrc and
„ai,stic to these actuaiities of hfe whi.e anguiating const.tut.ona, vai.d.ty of
wide, arbitrary, uncanaiised and unhridied discretionary power of dismtssai...

k  f

' ' Kamataica idSS Suppi SCC 7,4 had stated that efficrency ts very much on the hps of

•  skhva's ears Mere secunng higher
a mantra wh.ch ts whispered by the guru m the stshya
marks at exammation many not necessarily mark out a good admm.strator. An
eacent admsmstrator must he one who possess among other guahtres, the capacty to
understand with sympathy andtackle the problems of weaker sect.ons To cuote.

•■Efficiency .s very much on the lips of the pHvdeged whenever reservatron .s
mentioned. Efficiency, it seems, will he impmred if the total reservahon
excels 50%; efficiency, it seems, will suffer if the •carry-forward' rule .s
adopted; efficiency, it seems, will he injured .f the rule of reservation .s
extended to promotional posts. From the protests against reservatron

^  exceeding 50% or extending to promotional posts and against the carry-

which only the archangels, the chosen of the elire, the very best may enter and



^  be allowed to go higher up the ladder. But the truth is otherwise. The
truth is that the civil service is no paradise and the upper echelons belongi g

,he chosen classes are not necessarily models of efficiency. The underlying
assumption that those belonging to the upper castes and classes, who are
appointed to the non-reserved posts will, because of their presumed merit,
•naturally- perform better than those who have been appointed to the reserved
posts and that the clear stream of efficiency will be polluted by the infiltration
of the latter into the sacred precincts is a vicious assumption, typical of the
superior approach of the elitist classes. There is neither statistical basis not

4  expert evidence to support these assumptions that efficiency will necessarily be
impaired if reservation exceeds 50%. if reservation is carried forward or if

^  reservation is extended to promotional posts. Arguments are advanced and
opinions are expressed entirely on an ad hoc presumptive basis. The agelong
contempt with which the 'superior- or 'fonvard' castes have treated the
■interior- or 'backward- castes is now transforming and crystallizing itself into
an unfair prejudice, conscious and subconscious, ever since the 'inferior- castes
and classes started claiming their legitimate share of the cake, which naturally

^  lueans. for the'superior-castes, parting with a bit of it. Although in actual
practice their virtual monopoly on elite occupation and posts is hardly
threatened, the forward castes are nevertheless increasingly afraid that they
might lose this monopoly in the higher ranks of government service and the
profession. It is so difficult for the 'superior' castes to understand and nse
above their prejudice and it is so difficult for the inferior castes and classes to
overcome the bitter prejudice and opposition which they are forced to face at



/
every s.ge^ Always one hears .he word 'efficiency as if r. is sacrosanct an
,he sancorum has to he fiercely prarded. 'Efficency' is no. a Manfia whrch rs
whispered hy .he Gunr in .he Shishya's ear^ The mere securing of hrgh marlrs
a, an examination may no. necessanly mark out a good administrator^ An
efficient adrrhnrstrato, one takes rt, must be one whoa possesses among other
dualities the capacity to understand with sympathy and. therefore, to tackle
bravely the problems of a large segment of populatron constituting the weaker
sections of the people. And, who better than the ones belonging to those very

sections? Why not ask ourselves why 35 years after independence, the
position of the Scheduled Castes, etc. Has not greatly improved? Is it not a
legitimate guestion to ask whether things might have been different, had the
District Administrators and the State and Central Bureaucrats been drawn in
larger numbers from these classes? Courts are not equipped to answer these
questions, but the courts may not interfere with the honest endeavours of the
Government to find answers and solutions. We do not mean to say that
efficiency is the civil service is unnecessary or that it is a myth. All that we
„ean to say is that one need not make a fastidious fetish of it. It may be that
for certain posts, only the best may be appointed and for certain courses of
study only the best may be admitted. If so, rules may provide for reservation
for appointment to such posts and for admission to such courses. The rules
may provide for no appropriate method of select,on. It may be that certain
posts require a very high degree of skill or efficiency and certain courses of
study require a high degree of industry and intelligence. If so, the rules may
prescribe a high minimum quaUfying standard and an appropriate method of
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selection. Different ntinintun. standards and different modes of selectton ma
V' be prescribed for different posts and for admission to different courses of study

having regard to the requirements of the posts and the courses of study. No
one will suggest that the degree of efficiency required of a eardiac or a
neurosurgeon is the same as the degree of efficieney required a general medical
practitioner. Similarly, no one will suggest that the degree of industry and
intelligence expected of a candidate seeking admission to a research degree
course need be the same as that of a chaprasi.

-i

7.13 The learned counsel for the respondents had argued that the petitioner is
indulging m multiplicity of proceedings and the same is vexatious and abuse of process
of court and he had already approached 6 different forums such as. criminal court.
CAT. HC NO for SC/ST, SC. According to him the effort of the petitioner is
nothing but blatant forum shopping. Further it was stated by the responents rel,n„g on
the decision of the Hon "ble SC reported din 1977 2 SCC 288. and the decision of the
SC in io,„H.n,horevs State of Punjab reported in JT 95 7 SCC page 69. stated that
all the issues related to the entry into the ACRs have been subject matter of various
litigations and the same should be treated as res judicata. The contention of the
counsel for the respondent seems to be that the principle of estoppel may be applicable
with respect to the consideration of the ACRs of the petitioner is concerned, and on
the same principle, a repeated petition like the present one should be rejected
outright. The argument of the counsel for the petitioner on the other hand that though
some of the ACRs now being challenged in this petition was subject matter of previous
OAs. there were additional ACR adverse remarks communicated to the petitioner
subsequently and there were alterations made on the previous ACRs which gives the

7^



. petitioner a fresh cause of action, and neither the principle of res judicata nor that
■  (

,  issue estoppel as applicable to the case of the petitioner on the ground that the

petitioner gets fresh cause of action to file the present petition.

7.14 Since these issues were already directly an issue in another OA 2790/97 and

since we do not dispose of the said OA 2791/97, we do not intend to record any

finding in this regard. Let the said OA be tagged with this case by listing for further

hearing on 27-2-98 in view of the fact that the records of the ACRs inspite of

directions of this court for production, were not produced to verify the extent of

alteration in relation to other claims made by the petitioner in his OA.
(

8.1 Finally during the process of entire "confrontation of the petitioner with

respondent 4", to borrow the expression used by the respondent 3 in one of their

orders, the petitioner had approached the Honljle Supreme Court on two occasions.

The first order passed by the Supreme Court was in SLP 2680/95 against the dismissal

of the High Court of his criminal revision petition when the Special Judge Shimla had

dismissed his complaint against the respondents. The details of which are given in

para., above. When the said petition came up for hearing before the Supreme Court on

16.8.95 the court passed an order dismissing the said SLP and at the same time making

an observation to the following effect;

"We are not inclined to interfere with the impugned order but in view of the

special facts of the case we feel that if the petitioner makes a representation to

the Centre or his transfer outside the State for the time being, the same may be

considered sympathetically. The SLP is dismissed."
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8.2 The observations of the Honljle Supreme Court was to consider the case of the

transfer of the petitioner to the cadre outside the state and the same was considered

sympathetically after considering the entire circumstances of the case. The petitioner

accordingly made a representation to respondent 1 namely the Central Government on

16.2.96 but the allegation of the petitioner is that as observed by the Supreme Court

his case was not considered sympathetically by the respondents 1 and 2 and finally the

same was rejected by the said respondent on 23.5.96.

8.3 Subsequently the petitioner had filed a WP(Cr.) No 29/97 and the same came

up for hearing on 5.5.97 . The HonT^le Supreme Court has passed the following order;

"Mr. G.Ramaswamy, learned senior counsel appearing for the State of

Himachal Pradesh, candidly states that should the petitioner move for a

transfer of cadre from Himachal Pradesh to another , the State of HP shall

support the case of the petitioner whole heartedly and would relieve him

without any hitch. On that basis, Mr. Jain , the learned Senior Counsel

appearing for the petitioner, withdraws this petition with liberty to avail of the

remedies known to law. Ordered accordingly."

8.4 In pursuance to the above said observations, that the respondent 4 shall support

the case of the petitioner, the petitioner made a representation and the respondent

namely the Govt of India passed order on 5.1.98 stating that the request of the



petitioner is not covered under the existing guidelines of the Govt of India for inter

^>^dre transfer and as such the request has been found not possible to accede. It was

fiirther stated that inter cadre transfer could be done only on the ground of marriage

between two members of All India Services borne on different cadres or in extreme

hardship cases. It was further stated that the Central Govt did not find any

discrimination against him on caste consideration by the State Govt.

8.5 We have considered the submissions made by the respondents 1 and 2 and

affidavit submitted by them in this regard and perused orders of the Hon'ble SC and we

are of the opinion that the respondent did not give due respect to the orders of the

J  Supreme Court passed on 16.8.95 as well as on 5.5.97. It was stated that these orders
do not contain any directions at the instance of the Supreme Court. We are afi-aid that

even observations of the apex Court of this nation should not have be taken lightly and

it should have been taken as if it was more than a command with due respect to the

Supreme Court. In the circumstances we do not hesitate to direct the respondents to

consider both the directions of the Supreme Court contained in their orders dt 16.8.95

and 5.5.97 and pass fresh orders after giving due respect to those orders even though

the same are only observations but coming from the highest judicial body of this

country and reconsider the case of the petitioner for cadre transfer dispassionately.

L

9  In the circumstances, the following directions are issued:



tr

_A.) •/ Order dt 14.1.97 is hereby set aside granting liberty to the respondents to pass

y* fresh order of suspension only after the orders of the respondent 3 are complied

with;

B) y The order dt 28.1.97 whereby the disciplinary proceedings have been initiated

and in the circumstances that final orders have not yet been passed, the

respondents are restrained forthwith from proceeding further with the inquiry

and from passing the final order until the full compliance of the orders of the

respondent 3 is reported to the Commission.

C) No order is required to be passed against the impugned order dt 7.2.97

quashing the same in the circumstances that the respondent have now stated

that cn 20,12.97 the said orders have been withdrawn and in the circumstances

the continuance of proceedings till 7.12.97 from the year 1987, declared as

lapsed by effect of time.

D) With regard to the vires of OM dt 21.9.88 and dt 13 .8.97, and rule 3(1) of the

All India Services (Discipline & Appeal) Rules, 1969, left open for the reasons

stated in the body of this decision.
V

E) ̂  The relief sought by the petitioner for promotion to the respective cadres

which has been held up due to illegal filing and continuation of various criminal

and departmental proceedings, is directed to be considered in accordance with

law as if none of those proceedings were held or continued. The said

proceedings can be continued only as per the directions now being issued but

y  the same was not in any manner affect the consideration of the respondents for

promoting the petitioner in accordance \vith the rules.
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F) Jhe respondents shall also pass fresh orders as per the directions of the Supreme

Court:iitated above, within one month from the date of the receipt of a copy of the
order and communicate the same to the petitioner.

G) The respondents are directed to issue appropriate orders in accordance with the

directions issued by the respondent 3 forthwith as if the sante has been issued by an
authotity within the Union of India and binding on all other respondents.

H^No specific relief has been sought in this OA with respect to ACRs of the

petrttoner, and that being the subject matter of OA 2790/97 and the same is not

decided along with this OA, The registty is directed to list the same on .... for

further adjudication of the said OA.

With this the OA has been allowed to the extent stated above with no order as

(S. PvfiistrasT
Monber (A) (Dr. Jose P.Verghese)

Vice Chairman (J)


