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r-.ENTRAL ADMINISTRATIVE TRIflUNAL
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OA Mo. 2151/91

New Delhi» this the of May, 1999

HON BLE SHRI T.N. BHAT, MEMBER (.J)
HON'BLE SHRI S.P.BISWAS, MEMBER(A)

S. P. .Aggarwal

s/o Shri B.D. Agarwal,
f o v n! e T' 1 y .A s s 1 s t a n t i n t h &
Ministry of Home AffaiSf
resident of Sector -
F a!" i d a b a. d ( H r . ).

Ann! i C, 8 t'l t.  ̂ .... »

(By Advocate:. Shr i T . C. Aggarwal)

Ver 'sus

Union of India through

S e c r' e t a r' y t o G o v t. o f I n d i a,
Ministry of Home Affair,
No r t h B1 oc k , New De 1 i'l i.

(By Advocate Shri N. K. Aggarwal)

ORDER

By Hon'ble Shri T.N.Bhat, Member (J)
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The applicant who belongs to the central

Secretariat Service and was working as Assistant in the

Staff Selection Commissioner from , 1981 to iBB's- was

allegedly involved in a fake recruitment racket in the

said Commission and the Central Bureau of Investigation

had registered a case"in respect of the aforesaid Racket.

During the course of investigatio-n, it wa-s alleged, the

applicant's house was searched and four pages of office

notes belonging to the official records of the Commission

were recovered from the house, Aftei completing

Investigation the C.B.I. filed a criminal chargesheet

against the applicant for the alleged commission of an

offence under Elections 381 and A! ! IPC.
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1: On conclusion of the trial the Metropolitan

Magistrate held the applicant guilty convicted him and
V
sentenced the applicant to impr isonment for the period

already uridergone by him ( a period of 5 days spent, by him

in custody from 29.8, 1986 to 2.9, 1986) and fine of Rs.

SiOOO/-, In default of payment of fine the applicant, was

to undergo rigorous imprisonment for a period of two

months. The judgement of. the Metropolitan Magi'strat was

passed on i,5. 1987.
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,3. Shortly thereafter, on 15.7. 1987, a Memo

was issued by the Ministry of Home .Affairs directing the

applicant to show cause why he should not be dismissed

from. ser;vice. The .Memorandum purpor ted to have been

issued under Rule 19 of the CCS (CCA) Rule, 1965. The

applicant filed a detailed reply and the President, of

India after consulting the Union Public Service Commission

passed an order on 7.A. 1986 dismissing the applicant from

service,

4. .Aggrieved by the aforesaid order the

applicant filed ai'i - appeal. However, since an appeal did

not lie against the order passed by the President., on the

direction of the respondents, the applicant filed a

review/revision petition which came to be dismissed by the

order dated 5, 1 , 1993, The app^licarrt accordingly

appraoched this Tribunal by filing . OA No. 797/93

assailing the order dated 7.4. 1 988 as also tlie order in

,appeal/review dated 5. I . 1993,
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5. It needs to be mentioned here that the

applicant had assailed the order of conviGtion passed by

the Metropolitan Magistrar before the Additional District

& Sessions Judge which was disposed of by the judgement

dated 25.7. 1992. The Appellate Criminal court while

maintaining the conviction of the applicant under Section

4!! IPG gave him the benefit of the provisions of

Probation of Offenders Act.

6. In the OA. filed before this Tribunal th.e

applicant took many pleaSj but the main plea was th.at

respondents had failed to hold a skeleton enquiry and to

consider the points agitated by the applicant in his

review/revision petition. .According to the applicant the

order of dismissal as also the order of review were passed

in a mechanical manner. .The applicant further sought to

raise the plea that from the evidence produced by the

Metropolitan Magistrate the cc'mrriiss.ion of ttie offence by

the applicant did not stand established. While admitting

that note sheets !"!ad been found i.n the possession of the

applicant, he sought to make out that the said papers h-ssd

come from the Raddiwala and not from the Staff Selection

Commission office.

7. The Tribunal by the order dated 30.4.1997

disposed of the OA No. 797/93 with the following

directions:-

"'5' In the result, without interfering

with the punishment of dismissal from

service imposed on applicant in any way at

this stage, the impugned order dated
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1  4 1993 is quashed and set aside and the

,  is remitted back to the revision

authority to give the applicant

reasonable opportunity of being heard

per son> and thereafter pass a detailed

speaking and reasoned order in accordanGe

with law as expeditiously as possible and

preferably within 4 months from the date

of receipt of a copy of this Judgements

No costs4

84 After the matter was reiiiitted to ttie

respondents a fresh order has been passed on the

applicant's revision petition and the petition has been

rejected once again by the order dated 124 IK 1 997 passed

by the Ministry of Home Affairs in the name of the

President4

9. Aggrieved by the aforesaid ord€?r dated

12, 1 1 4 1997 the applicant has filed this fresh O4A.

rai'sing grounds sim.ilar to those which had been raised in

OA 797/93 and which have already been referred to

h 9 r e i n a b o V e,

104 The respondents have- filed a detailed

counter in which it has been stated that all tine p'.jinti

raised by the applicant in his review/revision petition

have been considered by the respondents and after

consideration of those points a speaking order has been

passed which is the order impugned in this O.A.



"-A

\

\

r  5 j

!1 i To the counter filed by the respondents

the applicant has filed a rejoinder.

12. We fiave heard the learned counsel for t

parties at length and have also gone through the

judgements cited by the learned counsel for the applicant,

copies whereof have been furnished in the shape of a

compilation which has been placed on record.

13. Though, as already indicated, a large

number of judgsnnents of the Tribunal have been relied upon

by the applicant, it would suffice to refer to just one

judgement which has been delivered by the Apex Court and

on which also strong reliance is placed by the applicant.

This; judgcnnent is reported in AIR 1985 SO 117. and has been

delivered in the case Shankar Dass vs. Union of India, &.

Anr. The judgement specifically deals with cases where,

in exercise of the power under Article 31 1 (2) Se^cond

Proviso clause (a') of the Constitution of India a public

servant is dismissed from service even though he had been

granted the benefit of the provisions contciined in

Probation of Offenders Act. The Apex Court has in clear

terms laid down the law that merely because Section 12 of

the Probation of Offenders Act states that a person who

has- been dealt with under the provisions of -Section 3 and

A of that Act shall not suffer disqualification, it would

not follow that an order of dismissal from service based

upon such conviction could not be passed. In this regard

a distinction has been made between cas€?s where t^!e

conviction in a criminal case entails certain

disqualifications for Membership of Parliament and State

Legislatures under Chapter III and IV of the
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To Ar-f- case whei
^... Mr,n of the People Act,Pcirir tc!. LlOi! ^ , - ,-w

;  . , . , „„.i„aVca.e would entail dlsciPltna: v
r^o n V .1 c t i JI ^ t_~ -■• , _ 4^

'  fort Th^ following observatiorr.^?4ction by the department. U-
iP, the judgement bring home the point:.

of dismissal from service"The or Per oi

a  conviction i'^ tiol aoonseguen.t upoi .
ijithin the meaning of-rrisqualification within -

o,ction 11 of probation of Offenders Act.
There are statutes which provide that

who are convicted for certainpersons wno at -

offences shall i"®"" certain
disauallfloations, For etample. Chapte, -III

V- -f- f'hio P#^onl0 Act-iof the Representation oi the
•■Disqualifications for

19 51 8 ri 111.18 0 u A, n
i  ■"•m ti iH ^ r ?""• t e

I  • Pftr 1 anien t an.-rneambership of rcsr x--
.  T / 0 T) t" 1 e b

- v-Tot- i irpct" and Chapter !'•' -"-i ■L e o 1 s 1 a t u r 8 c- n -

"Disqualifications for Voting" at elections
to legislatures- That is. the sense in which
the word "disqualification is u^-ed
•Section 1 2- . . . ̂ '

Thus, manifestly, the grant of benefit
aoder Section 3 or Section A of the aforesaid Act by the
appellate court to the applicant would not debar the

;r.rT PAHV orHar of punishment againstrespondents from passing any or_..r
_  11 r-onnrri it is necessary to stateth.A .cnplicant. In this regcird i - i^ •

That before the appellate court the applicant's courrsel
bid not at all contest the applicant s conviction under
Section All IPC.' The counsel only sought the benefit of
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provision^of Probation of Offenders Act to the applicant

.li/hich the^ppellate court granted. This would not wash
out  the a pp1i ca n t's co n v i c t io n.

15. However; the learned counsel for the

applicant has sought to lay much emphasis on the other

principle laid down by the Apex Court in tliat judgement

(supra).- In para 7 of that judgement the Apex Court has

held that the employer is required to apply his mind to

the penalty which could appropriately be imposed upon the

Govt. servant in so far as the service career was

0npj arned and ttiat the mer*e conviction in a criminal cae

would not necessarily entail the punishment o1 dism-issal

or removal from service. In this regard the Court gave

the example of a person who has been convicted for a petty

offence of parking his scooter in a no parking area and

has held that in such a case the Govt. servant would

sure?ly not deserve the penalty of dismissal or removal.

It has further been observed that such a Govt. servant

may perhaps not be entitled to be heard on the question of

penalty but that the right of the employer to impose i

penalty carries with it the duty to act justly.

16. It is vehemently argued by the learned

counsel for the applicarit that in the instant case there

has been no application of mind on question as to wfiat

penalty should be imposed upon thsr applicant

departrnentally. The learned counsel in this regard draws

our attention towards the fact that even according to the

trial cour't and the appellate court only- a technical

offence had been established. Learned counsel further

ar'^'ued that the order passed now is in no way better tfian

y

I
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ha^n na^<.eH earlier and Whereby the
the order which had oeen

-fho Rnniic^ent. hsd been^^revision/review petition o1 the

HX np ss€?d Of! 11 ̂  ! 988 1

17, It is further contended by the learned

counsel that according to the provisions contained in Rule
19 of CCS (CCA) Rules, 1965 • even on conviction in a

criminal case dismissal or removal from service would not
automatically follow and that there is a requirement of
holding some sort of a skeleton enquiry and after due
application of mind a reasoned order has to be passed. He
also relies upon sub rule 4 below Note (4) to Rule 1 .) o.

^  CCS (CCA) Rules (Swamy's compilation) wherein it has been
stated that having come to know of the conviction of a
Government servant on a criminal charge the disciplinary

authority must consider whether- the misconduct which had
led to his conviction was such as warrants the imposition

of a penalty and if so what that penalty should be. It is
further laid down that for the above purpose the competent

authority will have to peruse the judgement of the
criminal court and consider all the facts and

circumstances of the case, taking into account the entire

f, conduct of the delinquent employee about the gravity of

the misconduct committed .by him, the impact which his

miscondut is likely to have on the administration and

other extenuating circumstances or redeeming features.

18, In support of this plea the learned

counsel has referred to a few judgements of the Tribun.3.1

notably those deliyer.ed .by the Full Bench in M, Abdul
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Karirn vs. Deputy Director General. NCC (K&L) reported in
1993 (1) SLJ (CAT) 519 and K.L.Gulati vs. .Union of Indi

reported in (1996) 32 ATC 6AA.

19. We have carefully gone through the

aforesaid judgements and find that those judgements do not

deal specifically with cases of misconduct leading to
conviction in a criminal court, though general principles

regarding application of mind and consideration of all the
attendant circumstances have been laid down in those

judgements. The judgement of the Apex Court already
referred to above specifically deals with the question of

punishment to be awarded by the employer after conviction

of the Govt. servant on a criminal charge.

20, Let us now examine the facts of the

instant case on the touch-stone of the principles laid

down by the Hon' ble .^Supreme Court in -Shankar Dass (Supra).

In this regard the first point to be noted is that the

misconduct leading to the applicant's conviction in a

criminal court is established beyond any doubt as is clear

from the judgement of the Metropolitan Magistrate as also

^  the judgement of the criminal appellate court, Tlie

contention of the learned counsel for the applicant that

th offe!"ice was not evstab 11shed is misconceived and it

would not lie in the mouth of the applicant to raise such

a plea. His defe^nce in the criminal court that the note

sheets had come to his possession from the Raddiwala has

already been considered by tl'ie criminal court and has been

rejected.
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n,e second important factor to be taker,
'  /rhat attor the aPPlioa,nts conviction the,riote ot IS LticiL

I i<r Ci rin t" 1 C ^ i' ^ ̂^ ^ ~
respondents did give him the show cause nc.—

fif Hi ssal t rOff!
„,S s.»cificallv stated that the Penalty o. —m

ro ho awarded to him. The applicant
rcarviCP was proposed Lo Pe awc-r _

..t-ion Gompetent authority
did furnish his explanation.

-inH nas''-'="^ cT! order awarding theconsidered the same and pas -
T  <i(d>rvice on the

oYtreme punishment of dismissal .
,, r rr is significant to note that the aforesaidpp 11 can 11 11 1 -■ - j- d" -

.  . s o. n-.s.^pH after obtaining the opinion ofpunishment ordei was r-c

the Union Public Service Commission.

I. 22. It is tr,ie that the order dated 7,e. 1988
,-is -.n.H non-sneaking to be .sustained by thewas too cryptic ana rioi.

IT.; f-ri iis that a'tter the matteii t 1-= prQually true unr-..-Tribunal. But i r J- ..

was remitted back to the revisional authority for
reviewing/ revising the order of punishment, the said
authority gave the applicant the opportunity of personal
hearing. Not only that but also the Points raised by the
applicant in the review/revision petition were duly
considered and dealt with in the impugned order dated

„  I - — -V h hi o Pi i H '""1"" d 0 T" W 0.,7 , 1 ^ 1997. On a careful readiny of th, -c.--. --
find that cogent and convincing reasons have been given
for imposing the extreme punishment of dismissal from
service on the apolioant, On the Point as to whether the
criminal offence was established against the applicant the

.  anthrrrifv has held in para 12 (1! that the note{"' © V1 S J. O P. d. i d Li L n UI -L '- /

sheets recovered from the possession of the applicant had
been held by the trial court to be stolen

property and that the applicant was not ciutiioi /. coo cr
permitted to hold these documents in his possession at i-

n
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further held by the revisional11 was

Plicant had failed to satisfactorily
ion.

/  authority that the appl:
N;

explain about the stolen property in his

73, ■Dealing with the question as to whether
the applicant's reliance on the provision of Probation of
Offenders Act would entitle him to imposition of a lesser
punishment than dismissal from service, the competent
authority has in the impugned order stated that since the
applicant-s conviction was maintained by the appellate
court this could not be held to be a case where the
appellate court had in any manner interfered with the

C  order of conviction, even though the.benefit of provisions
of Probation of Offenders Act had been granted to the
applicant;

2A; Dealing with another point it has been

held in the impugned order that even assuming that the
revisional authority had not earlier given the applicant
an opportunity of personal hearing, the said opportunity
had now been granted to him on two occasions and that
apart from making oral submissions the applicant had also

"i, produced written submissions . before the designated
authority which have been considered and it has been found
that there is no additional evidence which would warrant

interference with the orders of the discipl i!iary

authority,

25- On the questiori as to wiiether the penalty

of dismissal from service imposed upon the applicant was

grossly eixcessive the revisional authority has given iri

sub para' Civ) of para 12 convincing reasons for holding

AO
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that in the fact and circumstances of -th* case the penalty
dismissal frcm service «as not eyoessive, In this

reaard it was held that by virtue of the applicant s
position as a Govt. servant he was reauired to uphold the
trust reposed by .the Govt. in him which trust he .has
breeched by unauthorisedly taking possession of the stc..en

p r Q p e r t y / d o G u n'l e n t s -

0y

■jf. , jn our cQrisidered view the irnpugried order

dated 12. 1 1 - 199? ■ is. a well reasoried one arid we find no
grounds to interfere with the same.

27. We are also convinced that the requirement

of holding some sort of, a skeleton enquiry has been
fulfilled in this case. The respondents have not only
given a show cause notice to the applicant on his
conviction in the criminal case but have also considered
the points raised by him in reply. Further, they have
also consulted, the .UPSC. If this is not the skeiton
enquiry we do not know what else would be.

28, We may also mention that the scope of

"4_ judicial review in matters such as the instant case would
not extend to ■ examining the question of qua-nturn of
punishment awarded as this Tribunal is not supposed to s.it

in appeal over the orders passed by the disclpl.indiy
authority.

29. The judgements cited by the applicant do

not seem to be relevant so far as the question of

imposition of punishment on the basis of the applicant s

("onviction in a criminal case is concerned. We h.ave,
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refer to those
rr.r ronsT'^ered it neces-ci y«- h C" V A f O i" ̂  A ^ ̂  ^ j

'  " ' ■ - ■ ' j hu thP. Anpy Court and
^  the one delivered by thegudgement-r

aTready referred to herelrabove.

y

The respondents have raised an obiection
n,er r.u 0^13 hit by the Principle of-res fudioata .r

. . 1 ni.a- haH been raised in OA ?97/93r r.
tha'T- identical pi-a> ^

"  clearly misconceived,rnntcntion of the respondents
"  r HA ie directed againet the reasoned orderThe ins.an-. - . - .^ on 1 ? r H . 1 997 while the

hv t-he revisional author i-, - •
-  f t-ha crHar dated 7.4. 1 988.

parii--- OA was directed agains-. .-h
, ,nioP cf India & Ors (Supra) theTP, k.L. Gulati vs. union

•  .n a-.rii-- case the Tribunalirihunal held that where man ear.ss.
.  rhe Hen.rtmental authority to reconsider -hehad directed tire ue.—

. . ,op,o- ni vcn to the applicant
matter and the opportunity g^ -

,  _... V i«:+i (=>rr wi 1' h the

snrr.re the matter afresh if he was no: sa— --
the fresh OA filed

decision, rendered on reconsideration, - - '
.  ■ or rc^con-i Hcration would not be hitana met the decision on recorKoi

.  . „f res ludicata. We are convinced thath-i V 11"! e principle o. r - - J

■rnr/iudgement in OA 797/93 would not operate as res
iudicata so far as the instant OA is concerned,

+■ i ihnt h'^c been held and5; 1 _ In view of whac n--

,r,.,,,ed hereinabove we are oonvlnoed that there are no
.grounds for interference with the impugned order dated
12. 1 1 . 1 997^ This OA is devoid of merit and is accoidingl,.
dismissed, but without any order as to costs.

("T . N. Bhat)
o

(-S. P . ̂
Metfrber (.A)

Member (T 5

na


