CENTRAL ADMINISTRATIVE TRIBUN%L
PRINCIPAL BENCH: NEW DELHI
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0A No. 2757/97
wew Delhi, this the |77k day of May, 1999

HON BLE SHRI T.N. BHAT, MEMBER (J)
HON RLE SHRI S.P.BISWAS, MEMBER(A)
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Unian of India through

Secretary to Govit. of Indiea
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Mor th Rlock, New Delhil. ... Respondents

(Ry Advocata: Shri M. K, Aggarwal)
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Ry Hon ble Shri T.N.Bhat, Mambher (J)

The prli@anti who bhelongs ko the Central
and was working as Assistant in the

staff Selection Commissioner from 1981 ko 1984 Was

fake recruitment racket 1in the
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said Commission and the Central Bureau of Investigation

puring the course of invesztigation it was alleged, khe
anplicant ¢ house was searched and four pages of  office

notes belonging to the official records of the Commission

were recoversd From the house., After compnlating

against the applicant Tor the alleged commission of an

offence under Sections 381 aﬁd 411 IPC,
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Z. 0On conclusion of the trial the Metropolitan - i

-
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to undergo rigorous imprisonment for a period of  two
months The dudgement of the Metronolitan Magistrat was

5. Shortly thereafter, on 15.7.1987, a M=mo
was issued by the Ministry of Home Affairs directing the

from service. The Memorandum nurpnorted to have heen
isszued under Rule 198 of the CCS (CCA) Rule, 1965, The

iled renly and the President of

53]
[y

npnlicant filed a det

Indizg after consulting the Union Public Service Commission
passed an order on 7.4.1985 dismissing the applicant ¥from

service.,
4, Aggrieved by the aforesaid order the
apnlicant filed an. appeal However, since an apneal did

>0 ~

not lie against the order passed by the President, on the

order dated 5.1.199%3, The annlicant accordingly
apnraoched this Tribunal hy  Ffiling . QA  No, 797793

as also the order in
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5. It needs to be mentioned here that the
apnlicant had assailed the order of conviction passed by
o
the Metronolitan agistrar hefore the Additional District
& Sessions judge which was disposed of by the judgement
dated 25.7,1992. The Aprellate - Criminal court while

maintaining the conviction of the applicant under Section

41V IPC gave him the henefit of the provisions of

applicant took many pleas, but the malin

consider the pointes agitated. by the applicant in  his
review/revision petition, According to the applicant Lhe

tn & mechanical manner. _The applicant further souaght to
raise the plea that From the evidence nroduced by  the
Metropolitan Magistrate the commisszion of the offence hy
the anplicant did not stand established While admitting
that note sheets had been found in the nossession of the

come from the Raddiwala and not from the Staff Selection

Commission office.

7. The Tribunal by the order dated 30.4.1997
disnosed of the 0A No. 797793 with the following
directions: -

1S, In the result, without interfering

with the nunishmént of dismissal From

service imposed on applicant in any way at
this stage, the impugned order dated
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§.1.1993 is quashed and set aside and the
. case is remitted bhack te the revision
"_6‘
authority Lo give the applicant a
reasonable  onportunity of heling heard in
person, and thereafter pass & dotailed
speaking and reasoned order 1n oo diance
with law as expeditiously as nossible and
prefelably within &4 months from t date
nf receint of a copny of this Judgement.
Mo costs
3 8. After the matte was remitted Lo he
e respondents a fresh order has heen passed on the
‘ applicant s revision petition and the netition has been
' rejected once again by the order dated 12.11.1997 passed
hy the Ministry of Home Affalrs in the name of the
President,
9, Aggrieved by the aforesaid order dated
12,11.1997 the annlicant has Tfiled this fresh AT
raising grounds similar to those which had heen raised in
: 0A 797/43 and which have already haen referred to
& hereinabove.
10, The respondents have filed & detaliled
counter in which it  has been stated that all the points
raized by the anplicant in his review/revision petition
have heen considered by the resnondents  and atter
consideration of those points a speaking order has bheen
nassed which is the order impugned in thisz 0.A
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12. We have heard the learned counsel for tk
parties at length and have also gone through the

judgements cited by the learned counsel for the applicant,
copies whereof have been furnished in the shane of a

comnilation which has bheen nlaced on record.

13. Though, as already indicated;, =a large
number of Jjudgements of the Tribunal have bheen relied upon

hy the annlicant, 1t would suffice to refer to just one

on which also strong reliance is placed hy the anplicant.
This Judgement is reported in AIR 1985 SC 772 and has been
delivered in the case Shankar Dass vs Union of Indis &

Anr . The dudgement gpecifioélly daeals with cases where,
in exercise of the power under Article 311 (2) Saoond

Proviso clause (&) of the Constitution of India a&a npublic

servant is dismissed from service even though he had heen
granted the benefit of the nrovisions contained in

Prohation of Offenders Act. The Apex Court has in olear
terms laild down the law that merely because Seoction 12 of

the Prohation of Offenders Act stédtes that a nerson who

has been dealt with under the nrovisions of Section 2 and

unon such conviction c¢ould not he passed. In this regard

conviction in a oriminal case entalls certain

4

dizqualifications for Membarshinp of Parliament and State

Legislatures under Chapter I1T and Iv - of the
! .
MW
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gepresentation of the People

\Qonviction in @& oriminal'case

O
—

"The order of dismissal from service
consequent  Upon a conviection je onot &

“digqualificatign“ within the meaning of

section 12 of probation of nffenders Aok

There . are statutes which nrovide that
persons who are convicted for certailn
offances shall incur certain
disqualifications; For evamnle, chanter ~TII
of Lhe Representation of the peonle Act,
1951 entitled "disqualifications for
meambership of Parliament and State
Leglslatures” and Chanpter IR entitled

“pieaqualifications for Voting' &t alechtions

to legislatures. That is. the sens# in which
the word disquallficatign s used in

Saction 124

14,  Thus, maniftestly, Lhe grant nf henefit

did not at all contest the apnnlicant 3 conviction under

seation 411 IPC. The counsel only .sought the henefit of
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out the apnlicant s conviction.

nlicant has sought to lay much emphasis o

held that the emnloyer 1is required to anply

ar removal from service. In this regard th

nrovisiongof Probation of Offenders Act to the appl

may perhaps not be entitled to be heard on the

~gehich the appellate court granted., This would not wash

nrincinle laid down by the Apex Court un that Jjudgement
(sunra).. In para 7 of that judgement the Apex Court has

the nenalty which could appropriately be lmposed upon the
Govi sarvant in so far as the <ervice ocareer was
\K concerned and  that the mere conviction in a criminal case

nenalty carries with it the duty to act justly.
i
16 It is vehemently argued by the learned
counsel for the applicant that in the instant case there
has heen no anplication of mind on question as to what
nenalty should he imposed upor the anplicant
Lepartmentaliy The learned counsel in this regard draws
our attention towards the facht that even according to the
trial court and the anpellate court only. a technical
offance had been established. Learned counsel further
argued that the order nassed now 1s in no way better than
T~
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the order which had bheen passeJAzwrlier and wheren

revision/review
~

stated that

having ©
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reasoned order has Lo he passed. He

rule 4 helow Note (4) to Rule 19  of
y s compilation) wherein it has been

ome to know of the conviction of &

Government servanti on & criminal eoharge the disciplinary
authority must conslder whether- the misconduct which had

Further laid down that
authority will have
criminal court  and

circumstances of the

other extenuating ci

Lo peruse the Jjudgement of the
consider all the facts and

ae i WA

support - of this plea the learnsad
to a few judgements of the Tritunal

red by the Full Bench in M. Abdul
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Karim vs, Deputy Director ceneral, NCC (K&lL) repor ted in
1093 (1) SLIT (CAT) 519 and K,L.Gulatl vs. Upion of India
~

renorted in (1996) 32 ATC Ly

19 We have carefully gone through the
aforaesald dogements and Find that those judgements 4O not

regarding application oY mind and consideration of all the
attendant circumstances have heen laid down in those
judgements. The Jjudgement of the Apex Court alraady
referred to  abhove specitfically deals with the guestion of
nunishment to he aw roded hy the emplﬁyer after conviction

of the Govit. servant on & criminal charge.

20, Let ug now

natant case on the touch-stone of the princinles lal

b in Shankar Dass

down by the Hon ble Supreme Court

ovamine the facts of the

In this regard the first point to he noted is that the

misconduct leading to the

from the Jjudgement of the Mg

the Judgement of  the criminal

contention of

would not lie in the mouth of the annlicant to ralse suc

defance in the criminal court that the not

sheets had come to his possession from

al court and has

the Raddiwala has
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- 2. The second important Factor Lo be taken
note of ig that after the apnlicant € conviction the

respondents did glve him the show CaUse notice in which 1t

service was propnosed Fo be awarded to him. The anpplicant
did furnish his evynlanation The competent authority

avtreme npunishment of dismissal from service on the
applicant, 1t iz significant to note that the aforesaid

nunishment order was nassed after ohtaining the nninion of

the Union public Service Commission,
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was too crypllc and non-speaking to he .sustained by the

—
-

“thuynal, Rut 1t 1% equally trus that after the mabtter

was remitted hack to  the revisional authority for
reviewing / revising the order of punishment, the sald

agthority gave the applicant the onportuniby of personal

hearing. Not only that but also the noints raised by the

considered and dealt with in the imnugned  orael cated
12.11.1997, an & careful reading of Fhe salid order we
find that cogent and convinoing reasons have heen glven
for imnosing the extremne punishment of dismizsal from
service on the apnlicant, 0On the noint as Lo whather the

sheats recovered from the possession ot the applloant jysch
correctly been feld hy  the trial oourt Lo b at,ole
proparty and Lthat bhe applicant wWas not aubhorized or @yen

permitted to hold thess documents in his possesslon at his
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. authority that the apnli

explain about the stolen

23. Nealing with the aquestion as to whather
the applicant’ s reliance on the nrovision of Probation of

nffenders Act would antitle him to imnosition of a lasser

punishment Lhan dismissal from service, the cocompetent
authority has in the impugned order stated that since the

annlicant s conviction was maintained by the appellate

old to

s could not be h the
) appellate court had in  a&ny manner interfered with the
&~ arder of conviction, even though the. beneflt of orovisions

f Probation of Offenders Act had heen granted

' annlicant.

24 Dealing with another point it has heen

held in the impugned order that even assuming that the

ol W

an opportunity of personal hearing, the sald wnortunity

had now been granted to  him on bwo occasions  and  that
anart from making aral submissions the applicant had @l=o

i _ﬁa produced written submizsions . hefore the designated

Y

that there is no additional evidence which would warrant

{

interference with the orders of the s

aubthority.
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Qﬁ[dismiﬁsal from service was not axcessive. In this

position as & Govi. cprvant he was reqguirsd to unhold the

truzt reposed by .Lhe Govti. in him which trust he .has

hresched hy unauthorisedly taking nossession of the stolen

nroper ty /documents,

76, In our considered view the impugned order
dated 12,11.1997 1% & well reasconed one and we find no
grounds to ipnterfere wlith the same.

27 We are also convinced that the requirsment

of holding some  sort of a skeleton epquiry has been
fulfilled in this case. The resnondents have not only

given a show cause hnotice to the applicant on his

the nolints ralsed by him in reply. Further, they have
also consulted the UPSC. If this is not the skelton

28, We may also mention that the scopa of

g ’ . ’

»4, judicial review in matters such as the instant case would
not extend to - examining the auestion of  quantum o1
nunishment awarded as thils Tribunal is not supposed to sit
in apneal over the orders nassed hy the disciplinary
anthority.

z9. The Fjudgements cited hy the applicant do
not seem to he relevant so  Tar as the question of
imposition of  punishment on the hasis of the applicant s
conviction in a oriminal case 1s concerned, We hawve,




therefore, not considered it necessary to refer
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@udgemehts excent the one delivered by the ApeX court and
2l eady referred to hereinabove.
30 The resnondents hawve raised an objection

judicata, in

that identical nleas had been raised in OA 797/93. This

contention of the respondents 38 clearly misconceived,

The instant OA~ e directed against the reasoned order

passed by the revisional

| . In K.L. Gulatl Vs Union OF Tpdia & Ors
i Q
Cod Tribunal held that where in-an parlier case

diamissedg hut without any order as Lo coshts.

(T.N, BRhat)
CMember (J)

12.11.1897. This OA 1S devoid of merit and is
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anitate the matter afresh if he was not satisfied with the

the judgement in DA 797/93 would not operate @S res
judicata SO far as the instant OA 1% concerned
<L 321, T view of what has bheen neld and

discussed hereinabove we are convinced that there are n
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