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.
ORDER.

an'bié“Smt. Lakshmi Swaminathan, Member (J).

On the request of the learned counsel .- for the
parties in +the aforesaid Original Applicatjohs, they were
taken up together for hearing as they raise similar g$sués and

they are accordingly being‘diéposed of by this Qémmén»érder.

’ w
2. : Arguments were “advanced by Dr. \Ggpg}ipfamqniam,

]

i

learned Senior Counsefi?ﬁgfih S/Sﬁri K.N.R. Pilfa;rQHé”'s.x.
Sinha in OA 2564/97 k Dp% J.P. Palyia & Ors. Vs. Union of
India and Ors.) -in whicﬂ xwelhave also heard'NShriviRajindeﬁ
Pandita, leafned counsel who appears in all! these pé;es for}?)
the respondents. In other cases, leafned=e6Unsel' for the |
applicants have submitt@d that,they_woqld-‘adopt the -same
arguments as advaﬁééd in 6.#._:2564797.'.‘ L | '

3. The applicantg; }h'OTA: 2564/5? ;re aggrieved by
some provisions contained in the'appointment letter . dated
17.5.1997 reeruiting them as Doctors on contract‘basié.;?ihey
are aggrieved that .the respondenté have féiiea.fo givé'f;hem
the same pay scales of Junior Medibal-6ffi$én;:¥(JMO§5:;and
other benefits like'Léave, Provident Fund, Mediééleﬁéépdéﬁ%e,
etc. as admissible to other JMOs peffo;ming simj}a;;.du@ies.'
-In this appointment letter, fhé‘applicéﬁté andAdfﬁé£'§Em11;;1y
situated Doctors in other 0.As have been given appcintment on
purely contractual basis for a period of one year. on: a
consolidated pay of Rs.GOOO}-.pef méﬁth._ They have submitted
that there are no recruiiment rules for-recfuitmqnt df Loctors
by Respondent 1 i.e."‘ Goveynment'qf NCTL Thex, have' been
recruited on their reépondiﬂg to;an'ad§¢ffiscmﬁn%;gfvéhiby the

. : . o
respondents. Dr. Gopalsubramaniam, learned Sr. Counse] has




submltted that’ agalnst the consolxdated 'pay of Rs. 6000/— a JMO

1s entltled to Rs.8@00/r pré-revised. ‘He has submitted that

“whatever benefits have?'been -givén - to similarly situated

Doctors in Dr. (Mrs.): Sangeeta Narang and Others Vs. Delhi
Admlnlstratlon and Ors. " (ATR 1988 (1) CAT 566) shoUld also be
granted'to ’the-’appxrcants'f He’ Ahasf'submitted' that this
Judgement has been approxed by the Hon ble Supreme Court which

1s not dxsputed by the respondents

“c4.0 " In -Para 20 of Dr. "Sangeeta Narang's case (supra))
" the Tribunal has observed that' the terms and conditions laid

doWn'fn the app01ntment létters ‘i'ssued to the petltloners are

surely unfalr,-‘arbltrary “and harsh " The Tribunal " has held

" that al}'the:‘JMOs, Gfade—ll appointed purely on.ad hoc basis

would be entitled to  the same pay scale of Rs.700-1300 and

4-&110W5nees as -‘glso the same benefits of leave/maternity

leave/increment on completion of one year and other: benerlté)

of SGF\ICE conditions as are admissible to the JMOs in the pay

o scale'of Rs;700-1300.- .Further;'-‘it - was | directed that

notwithstanding . the break of -one or ‘two days in their service

'~aélsfipu1ated in their; appointment letters;. they shall. be:

'“ deemed to'have continued in service ever since the day of

‘;tﬁeif‘firef"aﬁpointmentf It was further ordered that till

(PR

regﬁlar appoxntments are made to these posts, they shall be

contlnued sérvice on "ad hoc basis. 'After the judgement in

‘*LDrf;i§aﬁgeeta ‘Narang's case (supra), the Government of India,

" MifiistFfy of Health ‘and Family Welfare passed' order dated

2J11.i§88'(Anne§Uré 'A—IV). In this order, it has been stated

"‘that all the Medical Officers appointed on ‘monthly wage

5

(egntract)i'basis would be entitled to the same pay scale and
allowances and’ alsd the same benefits of leave,” maternity

leaVe;'jncrement’ on Compfetion of one vear service and other

/
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benefits of  service conditions: as  afe ad) ible to the
Meéical Officers appointed'on regular basis.in the pay scale
~of Rs.700-1300 (revised to Rs.2200-4000 w.e.f 1.1.1?86) from
the date(s)  of _théirhrespective appointments.  The learned
counsel has also relied on the judgement of the Supreme Court
in Dr. ‘Ashok Jain Vs. Union of India and Ors. (1987 Supp.
SCC 497). He has submitted that a lange:number of . vacancies
of Doctors exist whiQh.is,qot disputed by Fhe re§pondents and
hence he submits that till regular appointments are made, the
applicants 1sh0uLd_,}@e ~allowed to  continue, with the
last-cum-first .go  principle applicable as and when fresh
appointments are made.l.ﬁe has submitted that in view ofA the
fact that large number of vacancies of JMOs still exist, the
continuing ﬁhreat,‘of'_terminatién, of the. services of the

applicants is arbirary and unfair wﬂ£%%r'and,‘therefqre, their

4., ;- JServices should be continued so long as regular appointees

have: not joined. .

S Shri Rajinder .Pandita,. learned - counsel for the
responder:ts,  has taken some preliminary_objections,? He has

submitted that having regard:to_the.provisiops of Sep. 18 of
the Administrative ’Tribunals Act, 1985, thesexotAs, are not
maihtainableA as there was no order against which they could
_have‘comevtq the Tribunai: He relies_ég B. Parameshwara Rao
Vs. The Divisional Engineer, Teléqommunicationsn“Eluru and
Anr. .(CAT- Full ﬂBenchﬁ-degemegps.QVOI.LL%EBEQSO)ﬁﬁand S.S.
Rathore Vs. Union of India (AIR 1390 SC';Q)'anq submits that
no{representatiohs have been made by thelapbiicantg to the
respondents befprgifjljnglthese gppligatipns in the Tribunal.
He ;elies,o{_ the Ajudgemepts of the Tribunal in. Dr. Sharda
Dhami ja Vs.  Govt. ofDNCT of Delhi and Anr.{O.A 222/98) and

Dr. Archana Dhawan Vs: - Govt. of NCT, Delhi & Anr. (Cx




- 10 | Lz §f~
‘F29Gb/97) and has 'subh\ ~d that the appllcahts. should hay;'
]@ade representations.;to.1them 1n the flrst 'lnstance beforav
Hrushlng'to' the ilrlhunal. Another obJectlon 1s< that under
-”Sectxon 52 of dthe NéT’Act, 1991 the suit has to be against
'uUnxon of India whichfis a necessary partv and, therefore, the
.appllcatlons suffer from non JOlnder of necessary party. The
'Ef' h }learned counsel has also submltted that Dr . Sangeeta Narang's
}}case (supra) was not appllcable to the present cases as that.
o .fwas a case ,of‘ Doctors ﬂwho were app01nted on ad hoc~-basis
o {iyhereas the present cases rnvol\e Doctors “ho are appoxnteq:Pn
‘_;contractual basxs.'and they have accepted the terms and
:conditions' of the contract : He has submltted that it is only

.by-rlrtue‘of the 1nter1m orders passed by the Trlbunal that

'they have contlnued the appllcants in servxce although he does

‘honot deny that Goxernment -of NCT does requ1re the service of

Doctors to run thelr_hospxtals.

o)

6. o In reply,. Dr. Gopalsubramaniam, learned . Sr.

-

'Counsel has submitted that as there ‘was' no duty cast on the

appllcants to make representatxons under any statutory rules;

vt

()

mv,thls cannot‘ oe held against them. He has submltted that the
'contract ls a self operatlng 'instrument 'and finally the
Vrelatxonsh1p"ceases at a given poxnt of txme and therefore,
no further order'was requ1red to be passed by the respondents

‘pagaxnst which alone they should COme but can challenge the

[39

terms and cond1t1ons of the contract which are contrary to

g% law. He has also submltted that the basis of the contract
%ﬁA entered into by"the respondents and the applicants should have
%. an element of falrness; which is lacking in this case. nThe
? ! learned counsel has submltted that similar'benefits as given
% - o . A

% | é ‘ . _‘ to:Dr.Sangeeta Narang and other Doctors as per the GO\ernment‘
. of lndia,» Ministry "of Health and Family Welfare ordcr dated
v

F—
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11 PP
'2.11.1988 should also bé' given-to the appli 5. He has
.subhitted fﬁat the appiicants ' are not asking for

regularisation of théir‘servicéél Hé.has'also' pointed out
that the Union of Tndia who had been eariier included as
respondents -hgve been deléfed by - fribundl's:.order dated
24.11.1997; | Léérngd; bounsel éonfends that'Respﬁndent 1 has
given the advérfiseﬁént as well .as empioyed.the éhplicants as
Doétors oh conffaokudi  ba$is and in the 'circumstances, the
Union of India was ';6£ié-néceééar§ partyi: Hé’ﬂéé submitted
thaf Section 52:0f‘thei§£%:Act, 1991 is not applibable heré as
admittedly;”in thé"éfgsénﬁ ééée the pdwef ﬁo' ehter into a
contract has Bgén:délégéfed fo the.éovernmenthof'NCT and thére

is, therefore, no infirmity on this grournd also.

7. | We haVe carefully considered th pleadings and the,
submissions made by the learned counsel for the parties;
including the case law.

8. o In thé‘ first instance we' will deél with " the
.pfelimiﬂaryﬁ objecfidné. ;aken.bfrfﬁe 1eérned:édu;sei for 'the
respoﬁdents. Tﬁé impugned terms and‘*cdnAitions of the
cohtraét under which the aﬁpiicantshhave béén éppointed is for
a peridd of oﬁe. yeér aithough they have beéh continued even
théreafter. In the facts and circumstances of the case, this
itself can be cohsidefea to be the order'against which the
applicants have filed the}appliéations seékihg certain reliefs
and no furthér érder is ﬁedufred_"ﬁégarding'fhé.question of
iack of recpresentation, Saving.‘;egard to.the :pfovisions of
Section 20 of fhe'Administrat;ve Tribunals Act, 1985 which
provides that the_ Tribunal shall not "ordinérily" admit an
app{icafion unless it 1s satisfied fhat_the applicant had

availed of all the rémgdies available to ﬁim undsr» the

(2 ]
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"and the

relevant servxce rules to redressal of grievances,
are no _statutory rules applicable to the .

fact'thatwthere

present cases . for ftlingaappeal or representation, we are of
/the view that this is not sufficient to hold that the cases
' are, therefore,

AT e . o O
-are -not maintainable. .. These. objections

”theﬂ_next prelamlnary obJectlon(non—301nder of the

5Unionlofllndieﬁ as.fnecesser) party is also reJected asC)the ‘
m:::griebanceiofaithl ?appllcants is confined to the terms and %
4

‘:ftcbhditﬁons;ipfﬁthe contract entered 1nto between ‘them and the N
Government of NCT "~ - Respondent 1. The rrespondents have -
dmlttedly app01nted the applxoants as doctors in pursuance of

. /
where some of the

"their.advertxsement on contractual basxs,

In the

have>- been ' _1mpugned

é. T ferms and"conditions
: G rdumstances, tnef'provisions' of Sec.52 of NCT "Aét, Qor! -
ARG ’-éé%ifﬁéfwfih contracts entered nto for and on behalf of. the |
_'ﬁUﬂiSA"S? India ‘woutd 'ﬁét be :appllcable to the facts and
| & “%5’c{f&u&stéhcés‘ of'iﬁe present 0.As. Therefore,‘this:objection
: '?%that Union Vof. 1ndéa”is a necessary party inlthese.oases, is
'%;jiif Eiso:fejected.. - | | |
10. On merits, tne main ground teken by Shri Rajinder
Pandita, learned jcounsel is that the judgement in Dr.
Sangeeta Narang s :case (supra) .is' not epplicable to the
‘ipresent set of’ appllcatlons, ‘as'the' applicants have been
“dbpointed”on* oontractual " basis whereas Dr. égngeeta Nnrang
, -nadfoeen'appointed’ on ad hbc basis; We are- again not
. iﬁbﬁééséd bf thfs argumcnt ‘considering the facts and
i J; “f”'? ' ctrCUmsténcésﬁ cf the appointments. It is~not the case of the
- respondents that the; do not requirevlarge number of. doctors
’ ‘
e




benefits of leave, maternity leave and other benefits ag

.

¥

aporoved by the Hon’ ble Supreme Court , that it

to provide necessary medical services to the'puBIiC' in the
hospitals run by. ‘them.‘.~1n‘ " Dr. Sangeeta 'Naran§'s case
(supra), the Tribunal has ‘held:

“In other " words, ' short term - appointments

even for a specifijed period can be made by the Govt
but the critical question g whether_ once having

made such appointments jt will be- open to theld-

concerned authorlty to dlSDEﬂSE with the services of
temporary/ad ho employee at - any time at jte
sweet-~-wil| even_‘when ‘the need for filling the posts

. _ on temporary/ad hoc basis stil) persists. In other

' ' ) words, will jt pe just and faijr on the part of the
govt. to terminate the services of a"temporar
emplovee who may have been apooxnted for a .8pecifie
period even though the post has not  been fllled up
regular incumbent and there g "still - need for
manning such post uptil the time it is occupied bya
regular ' appointee. On a careful consideration of
the matter we’ venture to reply in the negatijve"

LI As mentioned above, the respondents have themselves

admitted that there are a number of vacancnes for Doctors in

T

thelr hoso:tals and they need their serv«ces jn order to
brovide aeequate medical faeolntles to the public jn Deth>
I f that‘be.se: we respectfullv aoree w:th the Trabunal S order .-
in‘br:‘ Sangeeta Narang S case (supra) I whvghiihas been
. | s not open to

the respondents to termnnate the serv'ces of the temporarv

employvees who may have been appoanted for a specufled period,

at rany time at thelr own sweet will, even where there is need
for their services.
12. The -applicants in the cases before Us .are not

claiming any regularisation of their posts but o
applicable to Medica Offlcers appounted on regular basis. As

regards these reliefs, namely

are

admissible to JMOs , we see no good reason to distinguish Qhese
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cases from the jngemen% in Dr. Sangeeta Narang’s case(supra)

merely on the . ground that ~the appointments in ,fhe“ present

cases are based on contract whereas that case was .on ad hoc
L o » , )

“basis. Besides, the ' Government of  Indias letter dated

2.11.1988 seems to use these expressions inter-changeably when

it refers to " all Medﬁcaijfficers appointed on ’'contractual

‘basis' while dealing ‘WitH Dr. Sangeeta’s case (supra). In

this view of the matter, the preseni applications are entitlzs

.to succeed.

f

13.‘ : In> the resdft, the aforesaid O.As‘are'allowed. The
respondenfs‘ shall graﬁt the applicants the same pay scale and
allpwaﬁces and élso the same benefits of leave, increment on
complétion of one vear, mate?nity leave and other benefits of
serviée coqd;tioné, as are admissible {o Medical OfficerC) '
appoinfed Qn‘ régular;-basis in the corresponding péy scales.
Notwi thstanding the_Aﬁreak of one or two days in servfée
stipulated inv their ?con{;zt, they shal! be deemed to have
cdntjnﬁed in- seerce from the\date,of their first appointment
titl regular appointments are ﬁade by the respondents to these
.posts in accérdagce ‘with Vthe extant ruies apd instructions.

Ce- R
In the circumstances of the case, respondents shall also

consider giving age relaxation to the applicants in accordance

-

with the rules, if they are candidates before UPSC for regular
appointment;, to the extent of the number of years-of . service

they have rendered on contract/ad hoc basis.,
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threé ﬁontﬁs from -{he'dafélof its receipt. No order as to
costs. '
Let a .topy of this order be kept in eaéh of the

aforement ioned files.

(K. Muthukumar) ' (Smt. Lakshmi Swaminathan)

Member (A) . Member (J)

.@,@j

B . . /é%%fmv

‘¢f>

‘14; The aforesaid S O0.As are all s owed with the above.

directions to the respondents to implement the order within




