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Hon'bie Shri Justice V.Rajagopaia”ReQGy!.YC(J)
Hon’blie Smt. Shanta Shastry, Member(A)
Ashok Kumar
338, P.C.Ashok Vihar . .
Deihi-52 .. Appiicant

{By Shri Yogesh Sharma, Advocate)

versus
i. N.C.T7. of Deilhi, througnh
Secretary
0id Secretariat, Delhi
2. The Commissioner of Poiice

Foiice Hars., ITC, New Deihi

Dy. Commissioner of Police

I¥ Bn. DAF, Deihi .
Kingsway Camp, Deihi-9¥ .. Respondents
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Shri Ajesh- Luthra, Advocate)
ORDER
Shanta shastry
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The appiicant’s -prayer is to quash the impugned
order dated i4.7.37 whereby he has been denied counting
of his past service rendered in the Army for the purpose

of pensionary and other benefits.

2. The facts are that the appiicant was enroiied in the
Army in the year 1976. He was discharged from 13.3.83.
After discharge from ﬁhe miiitary service, the appiicant
joined Deini FPolice on 1.9.83 as (onstabie and was
confirmed as such on 12.5.90 in that post. After his
contirmation, app]icént appiied to the competenﬁ
aﬁthority oh 23.1Z.92 giving his option for counting his

miiitar service as per Ruie 135 of CCS{Pension) Ruies,

b

4 — -

ig72z (RULES, for short). However, his representation
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was rejected by the Dy. Commissioner of Foiice on

—a.
on

.3.33 on the graound that the appiicant was required
to submit his option within 3 months from the date of
order of his confirmation. The same is now time barred
as such no action can be taken at this stage. His claim
was Tfurther considered on a.revision,made by him on
19.5.95 to give him the benefit of the OM dated 23.5.94
which provides opportunity to persons re—empioyed in
civil posts to exercise option to count miiitary service
as qualifying service within the period of six mbnths.

However, appliicant’s c¢iaim was rejected once again on

-t

i4.7.97 Tor the foliowing reasons: (i) He resigned from

miiitary service at his own request. Hence the case

does not cover under Ruie 26(2); (ii) He did not submit
his option within the stipuiated period of 3 months from
his appointment in the Delhi Folice, as required under

Rule 19(2) of the RULES.

3. It 1is the case of the appliicant that he was not
given any notice as required under Rule 19 of fhe RULES
asking him to exercise his ocption. Besides the period
of 3 months cannot be appiied uniess the authority

giving substantive appointment has asked him to give

option. The appiicant could not exercise his option due

to his ignorance of ruies and reguiations. He gave his

option at later stage. Appiicant is aiso reiying on

V)]

the OM dated 23.5.34 which provides the opportunity to

the persons who are re-empioyed in the civil post to
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exercise their option with the period of & months. This

OM was published on i4.2.35 and therefore appiicant

()]

could make representation oniy on i9.5.3

4. _Learned counsel for the respondents however insists

that the appiicant did not fulifil the requisite

conditions Tfor counting of his past service towards

—h

gqualifying service of pension. IT the appiicant

is not entitied for counting of the past service. For
counting of past sefvice, appiication Tor new empioyment
has to be forwarded through proper channel and the
previous empioyer has to give certificate to the effect
that the applicant had resigned in pubiic interest.
Since this aspect 1is Tlacking in the present case,

ppiicant cannot count his past service.

[v)]

5. Learned counsel for the appiicant contends that the
applicant did not resign. He was actualiy discharged on
compassionate grounds at his own request as ' can be seen
from the discharge certificate. The - reason Tor
discharge 1is given as “Before fuifiiiing the condition
of enroiment at his own reguest on compassionate
grounds‘ {(Annexure A-7 of the OA). Therefore, it can
not be calied as resignation. 1In regard to -exercising

of option, according to Ruie i138(Z) of the WULES, the

employee has to be informed in writing about the option
to' be exercised by him within a period of three months.
Appiicant was unaware of the rules to give his option
eafiier. Learned counsel 1is also reiying ‘upon the

jecision of this Trib

nal in the case of ex S.1.Mauji

Ram Vs. UQOI decided on 25.1.9
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Caée, the appiiéant had joined Deihi Police after ing
worked with Rajputané Rifies Regimeni for a period of 7
years - and 98 days. As he had not compfeted i0 years of
enroiment, he did not receive any pension, gratuity etc.
On his making ciaim for consideration of his past
military service for pensionary benefits respondents had
rejected his request on the ground that the applicant

had made such a request at the ftag end of his

.97 and

<

appointment with the Delhi Poliice i.e. on &.1

ot within 3 months from the date of his appointment in

3

Deihi Police. In this case, the Tribuha] heid that
under Ruie 13{(2){i) of the RULES, it 1s_méde incumbent
on the authority issuing order of substantive
appointment to issue notice to the government servant to
exercise option under ruie 13(i) within 3 months of the
date of issue of such order. Thus respondents shouid
bring it to the notice of the empioyee in writing the
provision of clause {(b). Respondents in that case had
not brought to the notice of the appiicant the provision

Lo exercise of option under ruie i9{aj. The
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Tribunal therefore allowed the OA and directed the

respondents to treat the request of the appiicant as
also option exercised under ruie i9 angd to pass orderé
as in similar cases of other conétabies of counting past
military service with the present poiice service after
condoning the break after due consideration. in
accordahce with Taw and to grant revised pensionary

benetits thereafter. in this case the Tribunal aiso

relied on several cases of constabies . whose  past

military service was counted fTor pensionary benefits as

cited by the appiicant in that case.
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Learned counsel for the appiicant has also produced
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Two orders in respect o constabies whose miiitary
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service rendered 1in the Indian Army was counted for

pensionary - benefits. He therefore argued that Rule

26(z) does not come in his way because these ruies are

or the Centrai Government pensionhers and not for
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retired miiitary personnei. He admits that ih the case
of appiicant he has not produced any certificate to the
effect that his resignation was in pubiic interest angd

he is allowed to join a new post.

7. Learned counsel for the respondents is harping on

non-appiication of the condition under ruie 26(Z) of the

3, We have heard both the Jearned counsei for the
appiicant and the respondents and have perused the

reievant CC5((Pension) Rules and the Jjudgements cited by
the ‘aDDTicant. Acording to Rule 19(i), a Government
servant who 1is re-empioyed in a civii service or post
before attaining the age of superannuation and who,

before such re-empioyment, had rendered military service

iy Eighkeen
atter attaining the age of sdither years, may, oh his

confirmation in a civii service or post, opt either to

Pl

continue to draw the miiitary pension or retain gratuity
received on discharge from military service, in which

i not count as

case his former miiitary services sha
gualifying service, or cease to draw his pension and

refund the pension already d awn, and the vaiue received
for. the commutation of a part of military pension
received and the amount of retirement gratuity inciuding

service gratuity, Iif any, and count previous military
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service as quaiifying service. Rule 139(2) rther
states that the authority issuing the order of
substantive appoi%tment shall along with such order

require 1in writing the government servant to exercise
his option under that Sub-ruie within three months of

the date of issue of such order.

9. 1iIn the instant case, the appiicant was not given any
notice to exercise his option within 3 months. The
cant has drawn our attention 1o the order of the
Jodhpur bench of tha Tribunaj in: the case ot
S.S.Rajpurohit vVs. UOI 1394b) ATJ 520 wherein it was
heid that in such circumstances if the respondents or
the appointing authority faiis to require the appiicant
to give option and acts in violation of Rule 19, the

icant <can not be punished and the benefits of Ruie

app
54 including the famiiy pension can not be denied.

imitar view - was heid by the Bombay b
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Tribunal 1in the case of B.T.Bhosie vVs. UQI 1994(7) ATJ

464.

10. In view of this position, we are inclined to ignore

the objection regarding non furnishing of option within

3 months by the appliicant especiaily in view of the fact

that the appiicant did not receive any pension or

gratuity for the service rendered by him 1in the

miiitary.

11. As regards Rule 2g) of the RULES, it refers to

orfeiture of service on resignation. Rule 266) says

that resignation from service or a post, uniess it s
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aliowed to be withdrawn 1in pubiic interest by the

appointing authority, entails forfeiture of past
éervice. However, resignation shaii not entaii
fgrfeiture of past service if it has been submitted ¢ToO
take up; with proper permission, ancther appointment,
whether temporary oOr permanent, under the Government

where service quaiifies.

iz. It is true in the instant case the appiicant has
not submitted any resignation to take u ‘with proper
permission , appointment in the Delhi poiice. In féct he
did not resign, he was discharged though at his request.

Hence Ruie 26(2) of the RULES cannot be made appiicabie

)

in this case. esides, in several judgement cited by

2e2) has not been raised. Lap 1

the Jlearned counsel for tne a L icant, question of ruie
Ve
cants in these cases who

were simiiariy piaced to the appiicant in the present OA

had also been discharged on compassiona ground and
they were ail allowed to count their past military
service towards pensionary benefits along with civii
service. Hence according to us the appiicant is

entitied for counting of his past service in the army

for the reievant period.

i3, it 1is.a common practice that the empioyees under

jer than Tnose 1in

miiitary service are retired much ear
the civil service and it is customary for these retired
miiitary émpioyees to seek eméioyment in any <civii
service 1ike Deihi Poiice. This beiné the position, it
is not expected of those miiitary personnel to obtain

any formal permission from the miiitary authority to

_take up Tresh empioyment after they are discharged.
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Therafore also the point regarding not having taken
proper permission to seek fresh employment after

discharge is not sustalnable.

14, In the result, the impugned order dated 14.7.97 1is
quazhed and the respondents are directed to count the
service rendered by the applicant in the army from
20.9.76 to 30.3.83 as gqualifying service towards civil
pension under rule 19 of the RULES read with Government
of India s instructions issued from time to time in this
regard with all consequential benefits. This should be
complied with within three months from the date of

receipt of a copy of this order.

15,  The OA is thus allowed. We do not order any costs.

c
(Smt.. Shanta Shastry) (V.Rajagopala Reddy)
Member (A) Vice-Chairman(J)
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