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- (By Ad?ocate: Shri R.V. Sinha)

. CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH, NEW DELHI

0.A. No.2624/97

Hon’ble Shri R.K. Ahooja, Member(A)

New Delhi, this thelsll day of May, 1999
Jagdish S/o Radhey Shyam
R/o 11/146, Prem Nagar ) .
New Da2inhi. : _.... Applicant
{By Advocate: Shri A.K. Bhardwaj)

Versus
1! Union of India
Through Director General

Central Public Works Department
Nirman Bhawan, New Delhi

Fo

The Executive Engineer ’
Central Public Works Department
Yojna Bhawan, New Delhi

3. The Assistant Enginser
Central Public Works Department
Yoina Bhawan, New Delhi .... Respondents

-

ORDER"

‘The applicant claims that he had been engaged
_ , .

bythe respondents, i.e. Central _Public  Works

Department, as a casual labourer {Sewerman) since 1955 -

for etght months ti11'1995. From 8.4.86 he has been

\

working as a casual labourer without any break. As

o

such he c¢laims that he is entitled to temporary status
and absorption in terms of DOPT C.M. dated 10.9.92, a

copy of which has been annexed as ’Annexure A5’..

2. The claim of the applicant is denied by
the respondents. They state that he was never engaged

and in fact the work of Sewerman has been done through

a contractor. They say that the applicant was/
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“made by the CPWD“ to- the contractor and not to the

!
ro
I

a

employed by various contracters, for which pavment was
applicant,

3. ,Shri N.K. Bhardwaj, who argued the case

for the applicant, submitted that the security passes,

copies of which have been annexed with the 0.A.,

ot

®

clearly show that the app?icént‘is reccgniged by h
respondents as a regular Sewerman. Further, his, work
diary virtually maintained by the CPWD alsc carries
the signature of the app]ic%nt. in other wo;ds,
requisitions_for attending to c]eanjng and maintenance
0T sewers were sent directly to the -applicant aﬁd not
to the contractor. He also submitted.that though the
applicant is entitled to a daily payment of és.bd/—,

he is baing paid only Rs.40/- per day. Citing the

Judgment of the Hon'ble Suprema Court in Secretary,

Others, JT 1898(2) s¢ 435, he submitted that the work

of Sewerman was of a perennial nature, the applicant

o

had been workin

«©

since 1985 more or less continuously
and was thus to be treated as in direct employment of

the respondents.

4. . I have carefully gone through the orders

of the Hon'ble Supreme Court in Secretary, .Harvana

state Electricity  Board _Vs. Suresh _and _ others

(supra). In that case it was fourd by the Labour

Court th

[a%]

t the so called contractor was a mere

£
i

middleman and had procured Tlabour from the apen

market. It had been found that there W8s nNo  genuine

contract system and neither the Board was a principajl
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emp]err noir the so called contractor was a
contractor under the Contract Labour (Regulation and
Abo?ition) Act, _1970. + was thus concliuded by the
Lapour Court that the so called ccntraci system was a
mere camouflage and thus the contractual relationship
between the Flectricity Board on the one hand and the
employees on the other. This finding was upheld by
the ?unjab and\Haryana High Court. The Supreme Court,
amongst other points, also came to the conciusicn that
finding of fact defining points by the Labour Court
could not be interfered with by theHigh Court under
Ar§1c1e 228 unless the finding was perverse or tnere

was an apparent error on the face of the record.

5. In the present case, theré is no Tinding
by the Labour Court. On the other hand, the appijcant
prays that.this Tribunal sh;uld 11ft.the veil and give
a finding that the contractor, if any, was merely an
embodiment  of respondent’s device to 'deny the

-
i

applicant his legitimate due. It was held by a Full

Bench judgment in A. Padmavalli and others Vs. CPWD

a1
i

Teiscom (Full Bench judgments, Vol.I1I at page 334

I2>

that the Administrative Tribunal does not exercise

conéurrent Jurisdiction with authorities under the
Industrial Disputes Act and hence matters over which
the Labour Courts " or the Industrial Tribunals have
Jurisdiction unde; thé Industrial Disputes Act,.do not
come within the purview of Administrative Tribunal.
The applicaht has tried to Shéw on the basis of tﬁe
security passes issued to him and copies of the work

order that he has been directly. employed by the

respondents. This claim is denied by the respondents
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who also say that they never made any direct paymenis

“to him. As held by the Supreme Court in Bharat Ram

Meana Vs. Rajasthan_High Court and others 1697 SCC

“arise in a

N
i
>
w

N
Bt |
[Ke]

~d
x
>~
@ -
>3
Q.
B
[%4]

w
oy
o
(4]
[eN
£
oy
[¢9]
o
ct
.
Q
3
wn
[}

~h
—
W
(@]
-t

writ patition, it is a matter of appreciation of

evidence and the Courts are Justified in dismissing

the petition by declining to enter into controversy.,
6. I, therefore, find that it is not for the
Tribunal to determine the factual position as was done

by the Labour Colrt in. Secretary, Harvana State'

Electricity Board Vs. Suresh and otiers (supra) or to

appreciate the evidence produced by applicant and

réspondent  in support of their respective stands in

he case of a judicial review.

ot

[¢s}

7. I am conscious of the fact that the
Coordinate Bench of this Tribunal in Ca?cutfa had in
0.A. No.1045/95 wherein labourers workiné in the
Printing Press of the Estern Railway at Calcutta

-

through contﬁactors Jhad 'seught reguiarisation under
the Railways, had considered their claim and granted
the relief and subsequently, an appeal against this
order of the Tribunal was alsc  dismissed by the

Hon’ble Supreme Court. In Union of .Indis Vs.

)
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and others JT 13988(3) ¢ Supreme Court in its

order noted that submissions had been made before it

‘that the CAT had no. jurisdiction to entertain 0.A,

Nc. 1045 of 1995 on the basis of-Biswanath"Saha and

others Vs, Unien f India and others civil appeal
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circumstances of *hrea case, the Apex Court declined to

interfere with the impugned order in exercize of it

i

jurisdiction under Article 126 of the Constitution andg

alsc observed that the order was passed 1in the

8. The learned counsel for the applicant has

also cited the orders of Coordinate Bench of this

)

Tribunal in O.A.  No.378/93 decided o 25.3.93.. 1In
that case it was held that the Sfatus of the applicant
wWas more of the empjoyee than a temporary recruit of
the contractor and ~subm1tted that the question here

alsc was of determining the status of th appticant.,

e8]

Haviﬁg gone through that order, I find that the
question of law was not raised before the Bench and
the order was passed in the its own peculiar- facts and
circumstances. The decision of the Tribunal in tﬁat
case was,’ therefore, per-incuriam.

9. The 0.A. s accordingly dismissed as the

V3]

claim of the applicants as an employee of  the

responden

e
in

has been denied and as question of
disputed fact - in invelving appreciation of evidence

have been raised which cannot he gone into by the

Tribunal.
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