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■ CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BENCH UNA!., PI
/

OA N0.24m/96 alongwlth OAS )
OA 2^26/96, 2A/97, 52/97, 1 484/96,/ 557/96, 1841/96
1871/96, 221 6/96, 31 6/9 7 , ̂ 894/97 , ̂-257/9^ and 452/9/

New Delhi , this 24th '^ay of October, 1997
Hon ble Dr. Jose P. Verghese, Vice-Chairniari(J)

Hon'ble Shri S.P. Biswas, Member(A)

S/Shri - . .
1.- Parmender Kumar

Vill.- & PO Tharrampuri, Dt, Rewari^
2. Sur'ender Kumar

Vill, Mamdiya Assampur, PO Khari
■  Dt. Rewari (Haryana)

3. Dilbag Hussain
Vill. Autha, PO Shahchoktia

.  bt. Gurgapri
4. Krishan Kumar

Vill. & PO Mokehera, Dt.Gurgaon
5. Ahmed Khan

Vill. Hajipur, PO Punhama
Dt. Gurgaon

Pradeep Kurnar

Vill. PO Sidhma, Dt. Mahendergarh
■Balwan Sirigh
Vill. Balour, PO Bahadur garh
Dt. Rohtak .
Subl"iash Ctiand
Vill. Kharkhoda, Ward No.
Dt. Sonepat
Vikram Singh
Vill. Dhasera, PO Bikaner Teh.- Rewari
Rajender Kumar
Vill. & PO Kalwari
Dt. Gurgaon
Jai Prakash :
Vill. Bhakli PO Kosli,"Dt.Rewari

.. Applicants in
.  OA 2410/96

(All through Mrs. Avnish Ahlawat, Advocate)

h'

.7,

8

9

1 0

1 1

i

1 . Naresh Kumar
Vill. & PO Bharawas
Teh. Rewari

2. Umed Singh
Vill. & PO Sehla.ng
Teh. Dt. Mahendragarh

3. Vijay Singh
Vill.Tigra, PO Gujarwas
Teh. Narnaul, Dt. Mahe-ndragarh

4. Mam Chand
Vill. Mandhewali, PO Tigan, Teh, Ballaphq?irh
Dt. Faridabad

5. Ravi rider Sir.gh
Vill. Bhelpa, PO Rithoj
Teh. Sohna, Dt. Gurgaon , \ ;

6. Basant Ram
Vill,. & PC Dhani ^ :■ .. A"" ':
Teh. Jhajjar, Dt. Rohtak
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7- Pop Singh
Vill, po Badshahpur

Ot. Gurgaon
8. Subha.sh Chand .  ,

■

 * _ ; 5 L ^ • W i I K~? '

.  .Ca^khuwas, PO , Sohna i
Tfth^■• Gpaa, Dt. Gurgaon '■ ' -

9. Vikram Kumar:. ; ..Vill. & PO BadshahDurr tit. Gordon "Vj^ATOiiWa^s
(All through Advocate Mrs. Avnish AhlM«t)." .,*?f "*'/**
Wpmanj Cons^tab 1 ,Shak un taia
*^51 , Bawana, Delhi-39

Applicant in OA

Cnhrpugh; AdvQoate.,Mrs,. Ayniph.; /
Pr amod Kumar Verma
58, Ahir Mohalla, Mogis falab " .. i
Bhopal /

■  • <' Applicant in OA

(Through Advocate Mrs. Avnish Ahlawat) .

versus

1 . Commissioner of Police
Police Hqrs,. , New Delhi-2

2. Shri N.S, Rana
Addl. Commissioner ot Police—
Delhi Police, Delhi ;

3. Addl. Deputy Commissioner, .ofv,police
-.^.asfcCt; . Dplhl/! w-i.i ■■ : : i. i -i '

Addl. Dy. Commissioner of Police
SouthDt. , Delhi, Police, Hauz Khas

5. Dy. Commissioner of Police
II Battalion, Delhi Armed Police - i '
Klngsway camo. New Delhi - ' .i ResBohdents

4-

4

1. Shri Manphool Singh
Vill. Bahar Kalan, PO Mazra Sawarai
Dt. Rewari

2. Ajay Kumar
Vill. & PO Bhrtala
Dt. Rewari

3. Naresh Kumar
Vill, PC f4eela Heri, Dt, Rohtak

Ari r; R(a:-j-.. Kan^watr: C i a. ■ . i . . h,
Vill. Naya Gaon, PO Bikanei ,,-

.;.l)t.Pi.Rewa.ri,v.::::.;r;V- n A
■ 5. . Anil .Kuniaf :<■, , : . .f; ,.rvv

Vill. & PO Raliawas
Dt. Rewari

.6.; OaivPrakash. , ^
1 3.7, ^RanD i t Naga r, New De 1 h i

7. : Ishwar Singh
Vill. Bachhod, Dt. Mohindergarh

n '
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8. Sat Pal
Vill. &P0 Rajgarh

-  Dt. Bhiwani ;
9. Kanwal Singh ^

- PO Krishna Nagar,Teh.Narnaul
4)Ju-Woh-i.n.der^ar.h - ' ; ; •

(All through Shri Shyain Babu, Advocate)

Applicants in \
2636/96 \

a

V,

a
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Vinod Kumar ; ~

Vill. Kalaka-, PO Majra Gurdass
Dt.,Rewari .

Subhash Chander
Vill. PO Mastapur .' Dt.: Rewar i" .

.  Applicant i n OA - 24'-/ 9 7

icant in 52/97

(All through Shri Shyam Babu, Advocate)

.1 versus

Union of India, through

1. Secretary ■ ' /
M/Home Affairs, North Block, New Delhi

■  1 T

2. Chief Secretary ■ :
Govt. of NCI of Delhi_, Delhi

3. Commissipner of Police^ : V ' ■ ' ) ■ ;
Police Hqrs. , New Delhi '

4. Dy. Commissioner of''Pol'ice"'- • \ "
2iid Bii. DAP, Kingsway Camp, New Delhii . Resporiderits

1  .

2.

3.

4.

5.

6.

7.

8.

9.

10.

-1-1—

12.

13.

14.

all

25,

Ra.jesh Kumar Vadav
Vikram Singh '
Pradeep Singh

Krishna Avtar

Vikas Vadav

'Ved Prakash

Satya Pr akash _
Rajesh Kumar
Ramniwas

Karan Singh
Mukesh -Raj
Sudesh Kumar

Manish Vadav

Mahaveer Prasad Applicants in OA: 1 4;84/9

tes,c/o Shri Naresh Kaushik & Arun Vadav, Advoca
Bazar Lane, Bengali Market, New Delhi): .

Mukesh Singh
Vill. Lisan, Teh. Rewari, Dt. Rewari .. Applicant: in

:1 55 7/9^6: f
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1. Rajnish Kumar
2. Sunder Lai
3. Rajbif
4. Parmod Kumar
5. Sukhbir
6. Jitender Kumar
7. Prem Chand
8. Rajinder Singh Applicants .in. OA 184,l7.96
(all c/o Shri Naresh Kaushik & Arun Yaday, Advocates)-

Subhash.Sa'ini . \ ..
Vill. Ourga'drV, Garni Mohla,, Gurgaon.. Applicant ■ , i

in OA 1871/96
(Through Advocate Shri Arun Yadav)

1 . Sarideep Yadav
KankaRola, Ot. Gurgaon

2. Iqbal
Badhas, Dt.Gurgaon

3. Satya Pal
Padheni, Gurgaon.Dt. .  . AppTicari'ts .in, OA .22,1.-6./,96

(Through Advocate Shri Naresh Kaushik & Arun Yadav) ''

1 . Purushotam Sirrghi .:;/; , . . .; i Y 7'. ; ^
Vill. & PO Dakhora, Teh. Korli
Dt. Rewari , . , ;

2. Mah.esh..Kumar , .if. -
.  Vill.' &'P"0 Dakhora'

Teh. Korli, Dt,._Rewari
3. Subash Chand v-os/; c

Vill. Mandola, Dt. Rewari [Hicwi ;;-: .1 . r
4. Sah.i Ram

■  Viil.Seka, Dt. Mahi/ider gar h . .Applicants in OA 316/
if c ov-.f 9;7:

(Through Advocates Shri Naresh Kaushik & Arun Yadav)

Surender Singh
Vill. Manuwas, Dt. . Gurgaon . . Applicant in,.0A.> 8^4/96!

(Through Advocates Shri NareshfKau.shik' :&. Ar,un: Yada.v)

ver SUS.f ;. .f- ■ .i ..,r ^ ;i

1 . Secretary
Ministry of Home
North Block, New Delhi

f M.

2. Chipf .Seeretary.
Govt. of NOT of Delhi

1S .r Sham ,Na th Mar g, De 1 h i ;.

3. Commissioner of Police
.  Police Hqrs. , MSO Building

.  ̂ tlew Delhi Respondents

■~as: .1

.m
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Naresh Kumar
Ram Phal
Krishan Kumar. v -
Manoj Kumar, s/bNshriSuraj ,Bhan
Manoj Kumar, s/o^^hri ,Mandhir Singh , ,
San jay Kumar ' A ' ^ 'oc-. /m
Jai Kishan , , . . . Applicants, OA 267/97

1 c/o Shri Dinesh Yadav, Advocate,
nq. Tis-Hazari Courts, ..Delhi

789, Weste

versus

Q?

rn

1 . Secretary .
M/Honie Affairs . '

_ North Block, New Delhi

2. .Secretary
. Govt.- of NOT of Delhi-

.. 5, Sham Nath, Marg, D.elhi

3. Commissioner of Police
Police Hqr s. , MSG Bldg. , New Delhi

4. Dy. Commissioner of Police .
Ilnd Bn. , Delhi Armed Police. Dblh'i . . Refeponde'frt_^^

S'usKma Yaday . , ; . ' r-
516/6, Mehr auli ■ ' M ■ ' \
New-Delhi • . . ApplicarVt in .OA A62/9?.

CBy-. Advocaz.te Shri' Shankar Raju ' /

versus

iP

!  (

1. ■ Secre'tary- v, . . .;-•
M/Home Affairs
North Block, r New SelhiP: v • v

2. Commissioner of Police
Police Hqrs.
MSG Building, New Delhi .

3. Addl. Dy. Commisssioner of Police
Ilnd South District .

"  P.S, Kauz Khas, New Delhi ;Respohdents

(Shri Arun Bhardwaj and Shri-Raj Singh, Advocated for
respondents) , . .-s

I  :
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H3RDER '
Hon ble Shn S.P. Biswas '

. r I^ B P1.1 ̂  B® ^ ./1P; :- P B "5 b e r,. , i n. 16 e S e p 6 0 r i g i n a 1

eoramunities (OBC

jGaliing : ,n:}Qst,t>f and other
M  ' ■ '■ift; -a '- ■; ■ ■ .' •. . '" 'G' '"

1(9:5'^^H'^TP9 ;, :®Gat^s. ̂  .,.,^hey ; ..^are^G-v:?99r,i^ by (i)
■ :■ - ■ . . - , , . •■,■:■ V^-'lGG-G V ;wGG: '■ 'i  termination of their services abruptTyCas in OAs

,r Noj4iq/96 ̂  ;:::2i3B/96V 26;o|/96;, U^3/$^;r and:S52>9t), (i i )
canQeli,^^io^ of .candtdatura? .^fter^selection (in OAs
No.,2:636/%%,: Sljy. , 52/,9J, /97 ,31 6/97Gand 894/97) and

(i i i) non- i ssue ,. qf off e>4 i .of ' appp'intm®'^'t though

emp,apel]e;d:.;; (in 04%^ -,^Np,.1,841/9,6, / 1557/96^ 1484/96,

22i6,j/,9;6:, 18731/9,6;/^ vthe j^i r^^ piank of ,appl icants' attack
i s \t.:hat:-; . ;_,-3,.a ;„:Stage,, i.e. before

Npti f.icat i Qp";( 8,6 . 95), c a-the stage,- of issuing

subsepuenit cprrigendum / 2i:.v7, 9,5), i ,; .'and ,whi le holding
interview (1st week of becember/95),; none of the

;  ; -candi d^tes; ; wpre- -:tpid -that^.jtKe i.r-, names .,ha|Ve to be found

not only in the State Lists of OBCs but .also .in. ^the

Central List and that the certificate produced has to be

^•0f^:PB€> ; Pi^forraa,: =pre:SC;r;iiDe4; ti n-appandi ̂  ^^rOf ppPT' s ■ OM

srid^ted-o 23,.14)<9i5jvo-Pence^,i the; "p^inGipTe pf^iBst^ is

:^::^ey i den;tl;y: >:;i p^thpir , r-3%/ .t,r (■ ;-;» -

e-j- Z^e :iias33be,e:n-1^rtohe.r^iSul3mitted .i-hat. i n; iview; of;:3Cthe

3v ;;re§0l;Utiion:3 rby/uBhe^ Min^sbry ■ pibrWeilifare, dated^^ 6 ..jl^2^:96,

ii, :nesp:oridep>bsr- a:rejvduity ,. bound bo,^^ssue appoi ntmenb lilatters

s ;to wtiheio! app^lii oartts- ̂ ci n ^punspapc® fQfvbhe seilect/ipn o^trhat

rs.ftopi^vplaaa in^;,:i9^95.r■. , :,^ ..-a; -' - - -^c v i . .wc:;:

|j:t I i w . 3 . f -6 r cr:
■i : -

3. While opposing. the cl?aimS; ,;,ob' the; ; applicants,

respondents have mainly relied upon the following:

V
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(i) 'That. the/ categories f,. of OBCs^ ̂ theappl icants ■ cTainri to beTong to are not to
be found in the common list (State as

'  weit --'as ■ "MahdaT 1 i st) : as annexed t n the /
office menJiorandum of DoPT/Government ,9^ ^
India- 8.9.93;' The certificates are also ^ .
not . as per the proforma laid down by the ^

:  ̂-Goverhmenl- "of - India jannexed with the \
above,; memorandum.

(ii) That as per DoPT's .instructions ; in OM
>  ■ No .-36033/9/95 dated 10.5'. 95, caste

. < certificates produced by OBC candidates
cari be ' Verified by / the appointing,
authority " at , any i time _ after. . the
appointment also ahd:that is what they
have.tried to ensure through pCP/II Bn, s ^
.'fetter dated 19\4.'96; > and

(iii) That as per the decision of the Hon'ble
f Supreme Court in Indrai' Sawhney Vs." UOI
t  Ors.JT 1992(6) SO 273 (popularly known
as MANDAL CASE), any proceedings
questioning the validity or operation/
implementation of the orders in OMs dated
13. i0. 90 and ' 25 . 9 .'91. - on any g round

1  ■ whatsoever, . shall be filed or ■instituted
.  only^ -before the Supreme .Court and / ndt ;

-  : . , - before any High Court or any, court or
'T ri buhal . - /' •

/ 4.' Hfeard ' rivaT contenti'bns' of Tearhed counsel of all

the' 'parties ' .'. ...a-:. ..- . - ,..

' : f

•< - t' ■

i

5. " thb %hort 4udstibh 'for-our tonsideratidrr iS'Whether

:Res6futtdn/Nbt'ificatiQn' ;of the ■ Gover-nnient. of- India
(Ministry of Welfare). Kp., ; 1 20-11'/44/96-BCC ,dptad 6.12.96

declaring Ahirs and Yadavs and mothers as belonging to

OBCs ' shou>l d be- with retrospecti ve' effePt-i n the sense

that persons- belonging to; the®® communities' should have

the;'benefit from the'date of thei r/appPf ntmeht. or; ; ;from

/the date - the communities were notified las/such/by the

•State Governments or from the tiate;; o

:Notification by, the ; Government of, India i.e. Q.M.

'/No. 3604 2722/03-Estt.;( set )^ dated/8.V9V83^t'- . f

'.•j#
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h  we need^^^Q
.the principles applicable for determining^

orretrospectivity

Not i f i cat i on/Reso1ut i on

prospectivity
vi

of. a

In this connection, the
■ sa bsoun-: 7

decision rendered by the Apex Court in the case of

Jax Officer, Tptitocori n Vs. T.S.Devi natha Nadar

r $ 9 68 ; ' S C C -623) i s v e r y - ? ■ r e l e v a n t for our
p.drpdse.

* >w- ■;'

^  by t'h Supreme Court, as
;summ'|trfs^^ note- CJ/ is-^s- under:

ri n ; - ^7 rule is that al l V statutes,
V,; -: .V which are. mere Ty declaratory,
3  ' or only'tb matters ■ of' ' ■ procedure

7^: :pf jey;i^ jDrirna facie "pirbspective;
'7' : hetr^pecti^ given to

j.:; ^h^-i^.-Mhles express words or necessary
3sijb.:v-i7i ;^iTT-y::4f^iQn,,, . -ip was the
arij ;ib ®'-^ " ̂ fact, the
Tis -iscop - ybnef¥li^scope andPorvi|.ey^^'J;bf--^' 't-he remedy

. sougHtr-'-Td- what was
3  3i.sJ the .^fp.r^^^ State of law, and what it was that

'• """the. iegTlg'Vat't/r'e' ^Cbnte'mpfated (1'869)4 Ch.'A 735
RD r ;3>

3 r

•Cn'u ;z.::
e.\. on

I

~; h/, :®: « ■ 'tb^ basfs ..of abqvementioned principles, alT^

sbi §fc|tute,s ,jQt.^^^ than thqse which are merely declaratory

>3 i'L:i =i-^- a.-j r^tp'^y.tes relating to procedure/evidence etc) are
;^blB3R'^'''"^;;3taQie,^.^prospectiy^ Rut ^ .statutes ̂  which are

ui" b?!S9?^7ri^tQr,y,,Jn/.natgre wi l I haVje retrospective effect.
■ ijH r

the .abgye Rri.ncip.les, position of law on

3f^:tF^biSp|Sjehgit , is indisputahly clear Jn a long

.ssdnuTV"*?!?' Pf i!^^®i!^tons /Of ; the H Supreme .Court/High

03 sPPWi'I.t-a®' yyaiVT,\a central . Adrpinlstrptive Tribunal .

i

10. In the case of flhaiva.Ram Munda Vs. Anirudh Patar

and others (AIR 1971 SC 2533) decided on 8.8.197Q, the

basis issue was non-mentioning of "Patars" as sub-tribe
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M '"Mund^s- 'aicliricf'^
in 1-he State' of' Bihar ' under .- Article 342 of t^

;  ConstitatioSf' 'fhe^ relieuant fpara in ' t^t order is
reproduced below:

z

el.
V9  -f

?f

r

V/
■  :\t!■m:

m.
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■' ■" '"The alternative argument. advanced by
.,COup5e,i::s.. f,o:r th.S nf of thet^^ihe^'-'^co^stitution^^ i^phedul^ -
.-mentioned and

' Counsel''^for^'°tlirappena^ contended that ^
. according - to- Dr. . Sac.hch,idanand,, ."°'Bhumils?® Asur, Baiga and

.  specific, mention: of o^,^''°®^^-'dicatedthe scheduled Tribes order clearly indicated
that "Ratars" who are, .-not mentioned therein arenot a. scheduled. Tribe .wi tdrn, tde. rneam ng _ofthe Order. . t-here; ls..dow.eyer no w,arrant for-

.; that viewv. ' If:.Ratars :ard.M.undae,, because some'■'suMribes.: of, -.Mundas i®
Order i^nd pthers, ar-e. not,i,no int^rence wi ,

' arise that those not enumerated are :not
f gundL.-.: we.^ ?r°tha
' Patars^L^ not: sDeci f i 11 v meht i oned i n the. he inctUded rn the general
,  hft a din q. .M un da. emp l^asis added,j.

-  ;i>IaoJ \^ideny.^...t^
■specifically; mentioned in;the fisif ib bannot be ; said-
,that ae,y'^nnot'"^-'dr^^^ geheral Reading -
.r%ndds:'f. - ■ "the ■ n^e^y 'wh^'oh a 'i^rfbe ar ■ '^sub-1ri be i s
ikno^^ri .'is ̂ ot;^ecisVVe:"': df'^^trihe df ^a person Is
■-Hi f f eVerit Vrom ̂ -the pWme fhofuded '^i h ^ thd' ' Phesi dent i aj

¥t' ' "may be sho'i'b that: the n^iaid tdcluded in the
n.^Hor is a. general name aooli cable—t,n sUb-tribes,.
- vJ . - : • . ■ ^ • " • •— -

tPiPasd^^Wee'-^^ivVl ^obe^
ft'was tBh^ Goncluded'that - 'Patars" of

'\a.fta;^'''fethidt '-dn"Rihar--ard a^^u Bf Hundas and

-t:b«^v"'^re :hbf:'^dTff^ i^'Munddd"(Em&ti^is added).
Ixhe same situation /prevails _ here . . when we^,: speak of
/?GoWala;^vld4W-afia^ftfr^ab^^^ •'
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t2v. >«we.,,c»^ uwhioa, the
sarnie. -

ae^aee-idedKby -tWe -H-tshi Court
in the T.o«e of. ' ̂ante;-..Vef..st#t»r.bf: Karnatake: and

■-Another,. (:,9g»(3=„ r.karr.; . r-t«e-.m™oner
. therein .«as cHargesheeted' :fdr, obtaining a ,false: caste

certificate; n, Admittedly, ehe- ;-beloMgea'-to- -Bdda"
- communisty: . bu:t deeiared ^-nerself: to .be: .-beTohging, to

.= llayakar'9«hidhrnis. riotmed:as ST:-f The petitidher' - had
prodttcedi.severai.Bovernment=.pub1foat'ioh snow that
, Beda'".. 'coWmunity is *synbnymous ;^»i th".'Nayaka"'. ddminunity

:  ■.endi that.r in-various: districts- l^e same ■■ commemi ty is
cai led by- different namee-i it was- held' that "'Beda" and

V  ■■Nayaka-aternot.different communities and,that the:'same
cormnum'ti e:s^ ^ ^ tyi two i names-^ aihid^ that' thc>se'>' names' • - are
synonymous ; -W'the ■ present ease , Ahirs aha-yadavs ' ' are
synonyms^' of Gowal a^Gawal a and' ̂ admi tted by heahondents^

13^ In^ ' view" bf'the-^aboye^-it wias^hefd by'the^ =Roh''ble
-  eburt -^^that' aeclarihg^ vh^rsetf^tb'bfe ' '^Nayak ^ by

•■'^he -^obuld^ -nbl-^b&^heia-frSapbasfBle-^^ ' false
dee^MUbn. ' Sinbe '"Beda"-Wls-syhbnymous"^bf "i^ayaka".
^hfe^wa^-giyen the BenefU and-chaf^es'^qualhed^ —Bgbed on
twb of fts • eaflier -dectsfbhs', in kSRTC Vs:

E.M,

®  "'Hah^VahkAtaBba- i'--fWA No. -"^76" of- 1-991 y-^ahd' ''%.M.
'-- ■Muhyyenkmbbfi^-VA/^ iKVs:R.Tya.- ot-fgQi ) _
-  - the Hoh'^Blfe^- Htqh - that'bPatBance "^Whicfe" was

fbl lotted—By an Act mcist •'be gtven retrosbecti ve ' ef fect
• y'-s4nBe^'^h^^''ameridmeht-^ wa bf-■ a^daclTaratorv^^^^hat.yr^

"(embhabi's added) .-- i ' /--. c. r'-iqi, yir:"

14. we ■ now- come ' tb the ' ' decfs'ib'n ' bf ' the "Cehtral

Administrative Tribunal, Bangalore Bench in the case of-

:  Sambath Kumar Vs. CPFC/NDLS in OA No.fi44/94 deciriPd nn

i

■%;
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1R,3,95.-:, In that;,case.ittnev.a^ waaWa^n-ieved by
the denial .: pf.:: banef.it;claimad.:b^:him-with:.eMect ,from^

on the„gmMhd.Jfcha^ihft berong^P. ST Tiomrauhity

and .initimating :tnat he :>,as U entitled.tP the,,, benefit
,  ,Rrion; ,tp,, 1^4.1:991, as .in,Ql^dated ,26,9.TM
, ,the. Respondent ■ therein, .The^appl icant had-,,reti red, on

^perannuation , fith: .effect,, frpri,.,' 31-t .1?94„as,, an
Enf,Qr>cemen,t^ .:itlTQU9n appointed-or;igrrml^^y-as a

,  . Lowerv -p^v^sipn Clprk- ..agaipst< iv/genpral^ ̂ category: t on
, !9.:4.2.-19S7c:v:,.,Uate-r on Goyarnmen^ of Kannataka ol^aS:i;fied

, the- cornmuni t,i es,, ,y:i 2. ' Nan ka-, Nayaka., Chaa 1 avp , Nayaka,
.^..^^Kap^ha Nayaka..Mota: Nayaka, apd Nayaka-as ,belonging

w;ith;,-:effact. fromt:1 .5,.1976;;.aPd..the.<^vernm of
,:.^,IndAa.'byt.aptif iaatipn, dated, 2,^^
, ,,abpye,,;categorieSn upder , ST .Pu>rsuant tp^ .the-,. pbove

nbt^fipatjon,,: the; applicant rep resent at I to '
treat-him as SJ with, effect from 10.1 1977 claiming that

,  ;.,,hp,.belphged4 i^o^HBeda".comDnpritVjWhich . a ,tp;:;; him
.  , wasja , synonymogstpl-^ VNayatar ;WMph is.^cjassn|ied,.ae.;ST.

Xherefore rhe.f i.^pd-. W. R.,. jbefore,,Hi gh,,Court,pf Karpataka

which came.,..tp,,,,be.,t,trahsferh to ,-Jhis^ , Jritdhat,;. and .
; disposed: in, 4l64/g6 ,to ^^6/86.,,with a

direction to .Topk,into .the-mat^^^^ after givApg an

opportunity .tP the: ̂ ppi:icant;.. The lappl icantj^P^ a
7,fresh, ce^ntif icate,, dated rj.l 0.0 99i , obtaipe^f,rlr?^
Tahsi ldarK ,, . Bangalore., , ;Ide t ̂ ^reprefeptat£0^^ .

applicant waa. considered fcom. that-data ar^ hg be

treated as ST from 19.4.1991 and not ■■ f rom^-10-1 O •

The applicant then filed OA No. A7o4??3 ®

Tribunal which was disposed of directing the respondents

. _ t^ dacida the, status ̂ of, the^appl icant,^ith

.eswrr-f;?:

V
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claim as ST. The Deputy Commissioner ^replied stating
that he IS entitled-to consequentia 1, benefits , provided
tor STs but only with effect from 19.4. 1991. , '

ri.

I.:;
^'11
.  ..

'S. Thus, the applicant approached the Tribunal in a
decohd round Of l itigation in the above OA ,i .e. ,,, 544/94
seeking relief, inter alia, in terms of treating, him as
J with retrospective effect from 27.7.1977 alognwith
all consequentiaT

I

li

K

"as examined by Division Bench in
"  det9ni,^:,;!,|eprtgfyH ^vtew^ Of.the decision Of./the Apex

Kumar Vs':

—  TaxOfficer,',JrutiC6Hh^s. case, (sdpfai;-i; fiii,) decisions in
cases °T'-KSRTC- Vsi'= :B,f,;- - ' MU
M^-ivenkaJ^a Vs andjiv/^ ratio arrived

■jiii flpe pi.yl^iOrj) gebch eoh^ 3^^
wMch-vyp'subj^lqeptf^ the nature of

therefore. it
jr^' opdrbti&n^^ from 27 .,7 .77

trhm the; aate^w-i 1^^^ ordinance^ i.e.
l99W;r was- so'hqicf b^ca^^ ;the c«pp1 icant belonging

ite Beda," ,community, which was admittedly synonymous of

ac to be decVareo as ST not from the date
of OrdinS;iie°"lyd#'»ffer>6ut on theTdsbe'^hen' :.several

O f . j j JT P, [:4 V rN ? ••••. •; r . _ • .... •• ' ■ _ • • ■ • .

irVr-Y
yther cSmmuhi'i'fgs werg4reatedCas\ST . . ^ ■ Wi thaeffedt from

^ f.'-j r: r « . ^ ... ..

i

°-^V^^ated 2V.7-Sa^den^ihg theo^^^ to
^'^®''®^"¥/kb=qba^h(et|Sand-theJdepaiFitm^ was

directed to breat 1nim sr^W^^ii-f:: i .2T^7^i7;7 when
Government of India Notification came into operation.

' ■ -'Tl

''I
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■  ' ' ■ a.ain,
^^,8. The 1th cas , _^ ̂  ,jayaremiah . Vs.

^inre Bench «q 10.96.
" 0A-758/:96 decided on . •S3«/Ban8aTore^ proceeded en the aa.e Mnes as .n

^^^"^"::dirahdTe.eTs-.ahted.t. Tethospect.e
aforesaid case

•;;■ C-. ■'.' ■.

•••t

V. .• ;i-. - ••',

od could he summarisedaforementioned

ver a commepity feme to .M hodif^,^
ryniTmoua 4«9nTsld, as_ b^loh|ihft
1 atrer havec, to, be , cannot oeth., main c^3;>?i,5Sa.,of the Apexdiscriminated.^ case as^ well as of

cienrin :Santa's ease .
... vc-=s . :

■(B) Notification/Ordinances•  Government . .rfiquliti. «g'..Ye't'roaP®^* .nor prooednral, will ^ constitution
■  Scrot rrSo?iir^(=r

iKerraPPl|^^j ^the„.^19S^ |titiohs
,

>  (c)-«hen-,a.suhse,uent^^^^^
rXislec^v^^y- ^the. reu I- Qf aecio' beyond

'  ?w'flt provided ^ impeccable.

.: , ;S;t.i;irc,itedchWiS
flDolications wo^

;•. '4 ••

'•*■ r-,

a,;fSv- i^^rL' "V nl-ications woul

-'-!"C*' '' *-'• '' --'='^*"

d be,nation in theseopresept ^aPPl,^h»^T?'^o lo ,
■»:»■ ,:!.i.',..«"-a!.r'°"

'  >».r-l"rh "
- V>^vadted^ii6.i-2^9&. tSt pna.; . . .: ut.,, - _ advice of

above reso?ut,ipn^;i,ai  j'i^r1#t,hat-ri:i-thei^, , . 1^ . g (NCSC for
.. ■ for.--Btacky/arb;-Clps^.;^^^^.  iiiTjfw i Natidhali iCorfimiv^ This is evident

..bort)-Set^:u,p:unde.NCB^i^^^^^^^^^
!

4
, /
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from Secretary, NCBC'i Vel'tir ' aar' "s
20.6.96 as in.anne>:ure :i in oA SgA/s?'' 'rhk' r' ' -

t  ,.i , -^09^ tPe .inection-^^ ^

;  i ,. recommenij .the request for

. r.. Oc1us,on in the centra^-, iq^'of asses'..'
c. ^ ^^"^"^■'ssion's advice tn i-h« A • ; -r .- ,'  :^ V:ct, ., . . e to the Governmeht-Sf^Ihdia. under.... section; 9(,o qr 'the' ncbo^

K- 2- 1 is^-ordinarilyThe above ""tif^cation: iioura hbV have surfaced
"t for the advice of the^ommissioh bei^ bV.statutory

,, nature. ^^^^nce _ the resolution dated 6.,B.96 Vs.  :. '^®®'lt,any an order ^ of dirbctiOris of ^he 9
^Member-Bench Of the Apex Court, it wouid hdve the Torce

'  :°^te,ng declaratory, and no£-procedurat;^n hature m
, ta^t, the ^tove resolution amounts to didrarbtton Of law

by fpearis of re<;oii.+■;«,, ' L ':= : :r,;:®S°2;^t-,on and, therefore, ^should have
c.::r retrospective effect as per law la-iH' n ' ^ -. <0CTr -,r,:.^ .^per 'aw laid down as mentioned
s  ;M.''?t|n®:tn,Paras 17' to ig' hedei^

'  - Whins

i,(Emph«is - .added,. . The" -generaf iiame here is
2^°^*'i^:/"<"AWAU;; ,, and l u appiicagle tb lufiA.nibes of

. r4'?K/y,b5y. . -To, arid^^ Vadavs are
®>;P°">'Sj.t-TPngin^ :to sa,^ group Of. „s do

India's' :
;,:, r^s,ptution" dated- 6.12 '96"' '

r- ^ ■ report of BackwardClasses .:yommi^i^ y„sn^v'^ at page
'^"? r-P®tt : VoW Haryana

■ Cljapterl -^learTy mentions -Ahirr Gowafaf ^.,^13, Rao and
YadaV" as OBCs- under the same. 'entry,-So.2. This

;T
I 5:#CSS¥":
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J-" ' ''■i ^ „ 1980 -
•  ̂ - -i^cum4r soprei^' court in ® -- .u.Kp:-«i^r?5f court in snnnta.s
-^^casai^the. ratio ar-y, -i 3 oaaa of tne TriOunai

.  casa;.4.:-?^^P -^';;,^3>30ts; and cirou.stancas
-  .ara sooarely^, terms of Praatmc

o| the^Bresant,,,aPR' '''=^. - . ^ Ga«ala/Gowala and
^,^^,,anirs;/Yaaays , Government' 'of India's

retorePStP^y^r- ?.?^'' • deoi^
"—'' J e 12 96 beT^9 .Q.  resoiutiPfcPPPal.^^^-^ ^^it-parat a! a i ciin para iP

;:;^ ,,te.,reaar,^^^°-?r?^•^ r ^

3  .:r ■.:v::: . 1 OH •"i H ' '''®
02 we :or Hn'te-minaPTpgr  ; 3, appoi ntment or ^ ^ . .- ^

r, --mpioyed'or -even -canoe,acyices^.of,.^-eal ^^^^
... ,tbe candidatures of ^ : r, ^ application of

V. ■'; . . c--' - • • ■' • ~ „T ii C tice as we I '

:.;, , ^'ap^iicants rave
"laViincates:"

- submitted .false^^ cja a, ,. ^ nSt as per

a  .1^. ■

; anPn^lA..^: ^^yneinPnOtioe later
:■ :C,ar -"-f ■ - mat-^ioued s^y^i^a 'of actions- .....on oniy ,in,'^P':Uy,r..; ret ^^^C3W,t3ame--Wrce .m tne
:;::;:.:.npp^.^^?:.-f^3«a^ts>at:s£m

„  i c ,,3amement; ripyany-jpigyp--"-''^

t*h© DsnQ^ • ■ - - ■■ . .- - ■' ^ ■■ o-i- ' V ■ ■ - .■' =''•■■ -■. -' 't- '^,.

concli tion _ a.^ cm , , ;: 1 -.. 'I .1;. T

«a

, ri

.the

;  1 1: 1

(  in

}  '
\  '
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i

publ ic, ' i t ; wbuTd fVave^ beeW'^nly fair^or 'the-^spondents
to offer an opp6rtUhi'£y fh thtP^rdlpe-Ot / that Vas not'

^  , ■ • . - , - ,

done. PHnciple of natural justfce thus 'stood-vioTated

notwithstanding tKe 'fact that the re^pohdsnts had yet

another conditional ity to press for. ' " • -

'Wv

I  ; r-- (t r

23. Respondents have also talkeh" the' pfek " that" the

categories of dBCs the' appl icants beiohg''io''kre hot in

the common^ liSt of OBCs of State dovSrnmehtS"aS'we'l 1 as

Mandal list as per ahnexure attached' to the DM dated

10.9.93. That Dm mentions: "The DBfek'foh'the 'purpose

of aforesaid reservation would cdmpr'is'S. in the first.

phase_L the castes and communities which are common" to-

both the lists inthe report of the MSndal Commission and

• the State" Governments'' Lists"'; - There are" rea:sons' why

such a "phase-wise" order was issued, this" cal1s for a

short elaboration of the background behind the

reservation for DBCs . ~ ^ w , r v.. ,.
(■ 1'^, ;■ r.i . - ■ .. .

i  • ' '"v.. '• '

24. Government of India was!seized with the problem' of

reservation for OBCs right from 1990 or even "earTier.

It was initially felt that "Only such classes of

citizens who are> socially and educationally backward are

qualified to be identified as backward classes, to be

accepted as backward classes for the purpose of

reservation under Article lV or ' Article ""i6, " their

.backwardness must have been either recognised by means

of p pptification" under Article 341 or "342 " Vf^the
In the case of other backward claisse's ofConstitution.

jcitizens qualified for reservation, the burden is on the
■To- .:rys.j!)Do or oTTO eri.;; ^:o (oP.e.lM bejct mq njfv.:

state to show that these classes have been subjected to
ill - ' O R . fi' O O J f - li ■ no r r^y:ri;

Such discrimination in the past that they were reduced

to a state of helplessness, poverty and the



-'it- ■■■ ' ' ■

i , ,nd.^4Hqat|pnaT^,bapkwardnWif
I'l- ,»e ,case- of ;.^ts:, ^these si asses of ;cit1 zens.
J^se9?egat^inSt-and_9^ aHnding

povert/,„diaaass. ignosapqe,:^illh^lth anp backwardness,
and haonted by^ „ 9"^ , anxiety ,, are _the

i  constitutionally intended beneficiaries of reservation,
; ^,,.,not„beca«|e, of ,,t!3eir _cas^es or oocupatipns^ jftioh^^are

,, merel.^^jncjdental .ffSts ,0f h ''
;^;:t3CkwacdpeS;;;;:;^p,^ 1 ̂ Meajtjeromins| jrom, _ identif ied

past^pr „pQntinu,i,ng^,inedV,?^iSi?r discrimiratipn. It
is at tbis .,stage ip, ' P90-9,! i

a, large ̂ numbfr _

_  d?ter?ination_of gui di ng ̂ pri nci pTes . It was thus^_ ne;ci
- n L' § case that, "means-test ".3__— i

.^kim-off the af-" j^^nt sections ofj^he backward classes .

Thus,,., following the directions of the Hon'ble Supreme

.^Court. the firs^3se,of,. reservation; for 0

.Government of India, with the communi ti es/cas.t^^^^^

.  were; common .to both the lists in the report of Mandal

. Comrri ss i on ̂ and the^ ■ State^ ̂ ^ Governments 1 ̂  sts .
^  . Instructions under Government of India^OM dated^^ 3^. 9.93

have tp be read, with thop'under notification dated

10.9.93 wherein it has been mentioned that the Expert

Committee on "creamy Layer" has been commissioned^ to
prepare the Common Lists in respect of 14 states which

.  , . ^d 'inp^ifjed ^ the 1 ist of pBCs W ̂ the
reservation in Sta^ -Services asJ .on^^thp^ date^ of
judgement of the Supreme Court.' The Common Lists

9,-ip ■ T'V s~ T "Si "iC r ii ■- a ■' "C." ! TrTon C TO
prepared by tne Committee were accepted by ^ the

.  . ; .;cbd i£-.L-o Tn . .ork" nl ./iCf juj ̂ Jsr:"0
Government which decided to not,ify the 1isf (annexed

'  ' vi c;-.-:P;o c r haw iMd 9'L; i" fov .TO >\ p'= r" : cup aceso^o
with OM dated 10.9.93) of the OBCis in the context of

'  'o,:r-tsibeTclua Treed evs,-'' seaaaXp etsdS
implementation of the aforesaid/OM dated 8.9.93. The

becubsi" e;i8w vedj tcii-T -" ccn . er;.?' if. ho. fsr: --m r "icu r c douc
NCBC, set up under the provisions of the National

■  y ■■ r .. .

'  M
'  M
•' M
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commission for Backward C1asses Act, 1993 in pursuance

Of the direction ot the Supreme Court in MANDAL case,

had %o entertain, examine and recommend upon requests

for inclusion and complaints of overinclusion and

under-inclusion, in the lists of Other Backward Classes

of citizens. .. ,. . .

i 'i'
l-s
.r

r25..: ;fhe resolution dated 6, 12.96; based on NCBC's adv^e
■ Is, in effect, the . outcome of directions of
. ^constitutipnaT authority also in follow up of the

.  :directions. .,of ; the i Apex CQur^ contained - in CM dated

10.9.93. Responsible public functionaries like the

respondents herein should have called their own

.^-attention .In , Mnc^erstanding. the. expressions like "
-  rho -First Phase" - in the„OM relied, upon by them.

.26-. ' We f>ind the. respondents have npithpr challenged the
.  notlficatipns dated , 24.,1 .95 and .7.6,95 of the State

i T^GOvernments- ofw NC^r.of^Delhi and. Haryana respectively.
.: v,N6r resol utton. :of, the rGqvernment of. Ipd,i ̂  dated 9 • 12 • 96
l^has ibeen queetioneq. ^,,Sipqe. .,^hi rs/Yadays have been

categorised . as ; bel.onging,,to , ..QBCs , by the aforesaid•w
resolution and since their inclusions are apparently

■.based- on the, recommendations. pf the. statutory body,
there Us ; no - reason, why, the effect of thq , reqoluUon

-Should not^be gHyen from the dabe.qf ,.tKe notiUcatio^ by
i tKP'State:;: Goyeirnmeptp. , ^'^diqapily, , jetr^
^.qppTiqation- would -have bepa rel ated; t^ck to Government
' of • Indi a^G- inotif i catisn: s . . . dated , 8, 9 si nee , the
lUeservatlon. f or ■ QBCs,fa tiie Qentral Government :for the
^Ulrst Mtimecetarted from thatU^te,: Bqt such ^de^efits

gGu1d^:rv6t be gi ven tOcanyUtete Governrpent qnlesS. , they
hadUustffied 1 thelr:j actions,,,by ; ie f:/ab
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nolification^ and .. that " 'wats"done,
H^yana. on 7^V95L;»t:and the Goyt. o;F^>(^1

^4|1.95 . - Since' sueh^ notl^icatiohs rGduld. be :made
after applying the principle of ;'creamy layers as-la^^
down by the Hon'ble Supreme Court pre. incl ined y to:; / ^

agree that the caste/class tag should ee^allowed to ta^^
effct from "the date of ;notif^i'catipWs;, by ;i|he' State-
Governments This is- the'princ^l^n'Whi.ch- has been
adopted- by-the- High-Court of Karnat^p ̂in -Shantal-s-casev
(supra) and we . are i n respectfuT, -With ■ ; the.. .

ratio arrived at therein: ^ '

TO

i'

27. Respondents would then/ argue •tl^at the .ca,s-:.8 . .tag

should go with' the aolicanfe on! y ' frpmi^''tne,:':\date. ,;.of

notification. i.e. - 12.96. " This date is important.

It onVy signifies;' V- 'tetms^tf timefe^ ^official
noti ce- was taken of ' psi: a-'entp- referab 1 e. to ..rreocign-rt:! on

of . bac:^Wardness\' ̂'' Thi '̂tate-^dde^- nd^^ wash aiway: .the-.parst.

If one'^fs 'ah dsc on^ 24^1^'95y7 ;""6 .'95" and agratn ror':=6 . 1i2y;96 ,

how'can his "OBC''character te taken--away- i-no:-between

'31 .V2?35'ahd f ve . 96 Whah'-'appdi ntmentsr were odue? :r.,. —

28. What would govbrn the preSent set-'of recr;ui.trr(ents

'  "i's the' posi tidn ' 6f' Vaw/regul ations-prevai 1 i ngAat-:.; the,

Ume of' '' iRecrUitmeht - - notipd cat ions .. :>;:;fdated

Y.'6.9"5/8;6.95y2'9. VdSsV In faCt/--alTr the candhdi onsr for

' recJruT'tment " W^e sti pulated- ih^the^CommunT.oatlron:-:;,dated

8.6/95 addressed ■ to -'EmpTbymehtv •• o^Exchange.;.-!- s ^ is

impermissible to br i'hg -i n subsequent Tcondrtidons-3-dated

'237 lV. i nyai T^date,; ̂ 'the Cseiedtrorfcr ral ready rheld
'  i ■ \

len^^shs'^'" d3deaytf; '^W§'^?ind°^ vl-ews .get .rfort jf/i;ed by

the dB^cisidnsl'^of Cour.t .- ins/rthesoP^ggh

P.Mahendran/y&. Ors. Vs. State of Karnataka and Ors^f,

4
dV--
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AIR 1"996" ' SC^ 405^^ Whinedn then res^i^Qnd^nts: ^ttempts to
appl y' ' hei^^ priov fs-i^hsi to cgav^n-l^e. ̂ se 1 epti ons a 1 ready
started have been deprecated. On the 4ate,. -Of ab^«
Notification Ahirs and Yadavs find their names appearing
separately r' agai hst^'-^the ̂ i^appropaiiat^ in the.
slate ^ 1st fhotifiedv.op.?7;;'6i>95.ioand.-,.ln th^ Mandal list.
There were thus- enbugh.iol m§teria 1 s■- tp publ ish the

second phasp" ' -of-•corTHnonrj.i^S;t or^up,date^ the. earlier
CehlraT^ni^t ^^daliGfd:^ ar^t^ Vadavs were
not sHdwh ' fH 'a subVequeritr coRmon^^ T-ist -.appl i.cants could
not be forced' to fate ravoixdahle :dif7--i.cutties.

1"0-W 9; .. j- n.-, ! rc
"  . -•■»' »>.» _ j •• .T^ r s

■j ••■■.'.■ ■" :''ip tjt ■.' I r i M "3 * •29. tfidt apart,--ithd andisputed, facts are that on the-
-  ■•' •• ' "I - • ; r, / -If'l

I
fKt n n r f .date of ^hdlif icaHoh-;'iTetO ©fl 6..6. 95;,„;the state lists

notified did ' fhcTuoe -Tal'l;. the i eategpri.ejSrv,, appl i cants
herein beibnged to". •l'hbse3.hame:s^,aTsp: appear ,against the
^PPTopr iate entry--- number ;-' -iri M%n.da-flt L.tst- dated
8.9.93 dbe's nbt'-'etfd^Tete tthait, aQy;n_ipommu,alt|y ,^,.,eppiear i ng
subsequently irf'tfre"'§t'ate-7Ti.s't;ecand havirvg^qprhs^sponding
entry in "Miiriddl l-'isty needonot'bg^ep^sjLdered On the
cbnlrary, mehtidh''"of-■'•tliet.reservat.ion.-.be-ing - "in the

cn i pno f -V.- ; ' .. ■ ' ^
Tst—phase""' poi'hl'S to-" the ireed:; .fPht.-- .cpesj d.erati on of

subseq"uent issues ' 'baeed-c or • j "velfclj,; ppnsid_erations.
Respondents ^hdve fai Te^d to'ta1<e-^i-noite-of thfa.-,

n G;> i r Qfj
3;1

'  i c;(p i fTi.'"}: r-? T'^T^'-orfqcjs srij rr.hiw -n,- . ,. ' ' ' ^
30. The resdbndehts"'ebtfhse-lTiveheijieotili)^wS^rgqed that the

0n'j nrri-Jrv;; eogo ■ i..,-" f ■■-- ■■ "
OBCs 1 i ke Ahf hs-§hd'VddS^sYCoald.snotebe trj^ated as OBCs

Vine nord-sorTl-jon - - w ■■■ - '
for the purpbsd of' b'btdihihg-'2785riresgriy(atlop upless they

..Tug - roh^svVeae^ tc- - " - 'G
declared' fey tli'eTCerthaTn^'i.et ,:2|>e^pra. they were'•S'lSO 3rut :>o aujsfa fcv'- in-r--. "" ' ■

^  • appointed to tW '^post""'J" arib "■ isiinee a^he-,g,-rotif ication■ o a-admom nrsira^ w • - - ~ -
including these "b'bfiimuni t^i'es CBOsirv^ia.RiibUnshed by the

nofdsprlrTcn ^ :o

■r-:

■^3.

f"w

-. -i r >w .: vrf
sfij

fere
Mi

M
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rrenefit of-the.

J

a^r.:

. 1 :" ,

, en J-

Givertim^nt«"onW extended t& - the
■ t nW - W'OBC 'ressrvat.'i on

appT "i oants. •

the

-3, : o^trid^other ̂nendr -the eubmieer|^^ ,,,;,Uih9 '
„..e thM^ the^Vespohdente. 3^ ,

..O.,.n^^.dd.ohe.to the

VooaVtecnun.eh ^
; i n u .wor- ^he-OBCs . be i ng recry i w'= sure -whether, ; - ^ ^he

"■""' XT".... •'" ■ ••""" "•" °*
-  , . n - as OBCS tor, the.purppee pf fstjingthese commuhities

„e- ■ir^n■as .OBCs W1 th 1 h :I.ne ,benefit' of reserv ^ents came to realise
■- It'is - subsequentay^ that. the respondehte. earn

.  . u, the recruitment, wae. for .pelbi . sincethat even though the r,eo.. ■ ; . oBC
"-^eVebrmtifient-r »ias:;trom:th^ ,8.i .o

■+ chnuld be determined as per"  ̂ ^Wcehart^r ^'Of a'^COmmU^htty jS,hOUT,d jD . ; ; , - .-p

:  vespbnaents . teund.out.:Subsequent to . ̂
.  . .- - ..-that the apptioants.were np^belohgihgantl appointment, -- -. . tb br.^ 0Bc: :ttthe.stat.btH.p.,na -

centrat .ovebnmeht, ,,. b.
The submissioh of the counsel for the appUca^ » bhbt -even though the qommurn,ti«s, tq,.dh

,  -o^afOhg u.are: a.ready.tepognispd,,,,OBCs wTth. St^ethe" Central Government, notific^^^^fiqtmryenaT-the ,.central... : ;- - -
"'debieres: ::them;sfbr^;the, -puppbsp
-btherWibe asifarasithe^^hareptfr ppd ,^^
.^<'ifre-bbhoerned;-tpe--#gRli(P^^ .

uth pffeot from the;notrficatTon ofthe OBC commumty with V T o^  . 7 R Qc , It also
the State of ^ Haryana dated 7.6.96

•C

•_S^i j

/a;-- ;? .t -r

"*• #•
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&dcW;fnefdt;i6ii¥d - by botfi^fT^-^YbrT of" tMe ''Centr>al-
?  feover^frrent .^^atlfed^ ^ W^ubsbduent /V^bti f ication
- - bated" :6 . -1-2 .:&B, " i t Has i^bbpordteb^ 'ibb

■̂  ■ '.'iT' '•

- ; - as^^ OBi0s '^'as- names - synonymousr to bHe'' ' "al reeby :e>it^i ng
entry ^' Nlo. 26' for Gay/a la' 'and' Gbwal a ' By-

. . . . ^ i 'T^'-
" nbtif idationv ^' the CdHtraT\G6verb'maHt Has %fiTy' further

/ described that the cbmmUnHiWb of'Ahirs and tadavs are
■ " syndnymods --tb. Gawd'Ia GbV/a1a and that does' not " mean

Ahi rs\ aha yada^s' became ' bBCs ' frbrti the dbte' of

■  not/if jcatdbn. ' ■ It mdat b remembered that' in all these

- ' ' 'hotifibatibnsV ■ ehtryNb;26 is referring 'to these

cornmUnities as cbmmbh'entry whioh'has beeh taken 'from

the''hotif icatioh; of thd Haryaha Governffibnt' cleclaMhg al 1

these communities uhddr one entry'ad 6bg.

L

-  I

:32. It has also been submitted by the applicants that

the Hbn'ble Supreme Court in Indra Sawhney's case

Supra) ; perniittbd 'the cehtrai Gbverhment to implement

'"27* relervattoH '"fbr/'OBCd only ff ̂ the expart Committee's: ^
rrepbht is i^'mpTemdnted'and thd '"creamy layer" iof these
cbmmuhi'ttas " are excluded from the' benefit of the daid

^'2f* 'hesarva'tioh, ■ that is to say,' "the "creamy 1 ayer" ' of
the respective OBC communities even "though coritihued to

"remain as members of the OBC community, from the date

t^y 'wer(a ;;do..:"hadbghi.seid _.;ancP yy^ their
raac^ectiye,'""^tate^ G^ crea'iiy "tbyers did

not baa,sa' ' ^ QBC but they,^ the

benaf 11 :2^^yheseryatii>n,/ The: 10.9.93

not i f featidn was to; ,i soj at.e o^.ty those ::pBCg, common i n

State : Lists; as wel.!' in J tstf for;,the purpose of .

behafit , ef 27X reser-vati'on. oniy after satisfying creamy

layer criteria. Those who did not fulfill the said
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whe riB V.the has /incl uded these castes; as OBCs af te r
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, Ma;^fthorbugh ;'V;^hjquiry ; in
ii.&raccordance .: ,Wvi tha^qr^i^er 1 aiid doi^ i?-^SiibiseqQ^t^ i n

ra^^ th , ,the, deci s i on b^ >the i Apex. Court f r what i s

■ "left7^ done:, JwaS; - ^ is nqtif iqation'

recognising., them ■ as '.el igible .for .reservatigj) ,. of .. 27%.

i There.fore, - the--;-submi ss:i<5.n ^f-7;the, that:Tthe

OBC character, of the app,l,icahts,Jdidnot relate back., to
W the date on which the respective-States have,: found ,and

const i twted , , a parti cul ar., communi t.y as OBC and they will

not be considered as OBC, for the benefit being dec.lared

as OBC and but only, for; the purpose of obtaining the

benefit of 275^ ^^reservation

rejected. .. . „ ,. ..

is, therefore, to be

-  - 33. The learned counsel for_,±heJrespQndents-also .argued

that in view ,of .the directions given by the ,Hon^ble

Supreme Court in par,a .,861 , . th|s Court has . no

jurisdiction j to , decide this issue. ; He also :re.l fed on
,, clause (c) ofj para ,861 . For the sake of :CQnvenie,nce. the
said para is reproduced below:

'861. (A) The Gbvernment of India, each of the^
State' ■ Gbvbfhiriehts v' aind the Admi hi strati ons qf
Uni on— Ter r i tor i,es-7:shaj 1 -wi thi n .: f our".
^frbm ■ i^day yfcbhstft permanent body /^r ̂
_entertaining, r examin recprnmending ,..upon ̂
r'requa'sts - fbr in'ciTbsibh ahd ; complai^^^^^ of '
bver|hclusiqnt. and underrinclusior^ .in the ,ljlsts
of bther " tiackViiar blasSbs bf\ citizeris. ' '
advice - tendered by suph; body ahal 1 ordinarily,
ba binding Up(^ the' Gb ' ^

^Bj' thiji Mfbur imdriths-Mfrbm^ today'i ^thW"^
=V,7:;;;:^yenTment,J;:Q^^nbia.' 'a^ :.rbases, ..

requisite' '
£SPG-i ©•^eepooifni^s^r-i ter^a=■^itb^ sojpi ally
:jad.yan_ce.d ;pe rsjsns^sect d biis-^ "creamy 1 kye r " j f f Om

ij
^ 4 1-

j?.



^.L'.k

J3&'.ri3wgg-«M
tw

^iS:
m

o»^

m:

w;

Si

^a; if

:®^>»arMirij!t

zi'i^p.

stfUHA-vt-;^

S.5

N

1??
-ij!

m

'a
3ia

gWPQL^v^gtafces^ha 11 V howevej^-^vo4ve-^hei^
cntena within six months frbm today and apply
■^f?® :san?e to exclude Vthe / sociaT 1^; :advanced^

"■ ■ -<ieiei'gna1^d.j^^
• ■'.Backward' -CTasses":.: ^.v-- t~'; "'."

and ^di rected that any, andV al iw^ object!ona -ito^^the^cri tefia^ tPjat^
evolved by - the Government .of India land—the
state Governments in pursuance of the direction

9^ause (B) of para 861 as well as
. ::±P^. ■,:^® , : c 1-ass if id at i o h ■ amen g backward c losses

and equitable distribution of the benefits of
reservations ; among - them thdt/h^^^ m^de in

-  terms of and as contemplated by clause (i) of
dated 25.9.91 as'-^ explained' herein,

Shall be preferred only before this Court and
' - not before -or "ih^^ a other High'Court or -'Other

Court qr Tribunal. Similarly, any petition or
- ■pFoceeding -•questioning 'the' validity, operationor implementation of the two impugned OMs, on
^anyo gpounds ^whatsoever; . shall be filed or
instituted only before this Court and hot
^ ^ 11"^ ' — ,. —trefore . any High Court or other JCourt- or

Tribunal".

that the submission of the counsel

for the respondents is misplaced. By clause (c), the

Hon'ble - Supreme -^ Court"was~clarifyihg "that ah>r Vnd al l
objections to the criteria that may be specified by th^'
GOI or State Government pursuant to the directions

clause (b) and the classification among the
backwardness and equitable distribution of benefits

®'^o!:}g_AhfJlL__in_accordance with OM dated 25.9.9T can be

^  Supreme Court. That is to
-say, cl act matter mentioned

-..x -

ri -h r

the discrimination of, criteria to

.sopially ^dyanced crea . and the

_;iclassification of equitable distribution referred to in
■ Vff;r;",B;!Vi'90 - 'vc r i r :ron • !
^clause (c) are alqo-referred to the creamy layer in

•  ̂1^,® latter ; part of clause (c) also mentions

the11®^ ^ "petition^;^'qp- proceeding questioning .
^^B^rdi ty; '^peratfot^^ i mp 1 efnentati on of these ^wo OMs

-iH
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;9a;.^qy,:.gr:Qund... wha||qey95';sba;^;!.b^

the''rlspoi^den£s^;;^h^l^tqe ,-  ;-'^ '"r'' ' ' " i ." i ■ - , ■-•'^( = .0

vai?di|^J
"^which werf^'^'tbe'aubiec^ ihe 0e^ix>n:^z:pf^. ̂ pe

.v..^-- '
/r ,supr^^e,.,-,9dup::| i gr;_"^he,vsai d pase: . ..jJhus.jj tb'e wobjec,^^^^^ pq^ as

WM .!3i !

'iJ 'I C- *». ^
'  O vJ 0

to the jurisdiction of this court to decifte thPn-issues
T ^ fl't K -t, ■.• -. Cm '-] '. t'j - > ";■ ■'"' .-; O "'■^ • ^ j ■ ■"' ' ■' - -ic^^'rai,sed£,hprglg^ and »depcri bed abpye* :, is tot&Wy -rrnilspj^^
Rfbnl .v-:^ /■ . ■

a

:,35 v On ''the other - band rthe ̂ Suppeme Gourtf^-mdHpatjes . that
the r,State . Goyernment coul.d ̂ corvpti tyte . aqpeTmane^t.:^^bod^ _̂

O0J  - lr> r- .y

Ci 1)0
n, ,,with^nb four" months , for., c maintai njng, tJexamiging, and

. , ; recommending upon the reQuest-of usi-Ppj^ohj/Cojiplaint^
^of "oyer-vinclusion . etc. - ..of .the QBChcitH^^ehs-and: ^heir

'. advice ...to ~ the State-Government: : jwouldlpbe g^qdipari.ly
bindi ng.

:: >

I

-J

?

36. It is pertinent to mention that ;^hetbfiotj^^ cat ion
•:) } VO- ar 3?n:n)r:. . ; :or
dated 7.6.95 of the Haryana Governmen:&fW.a%,a.s

.- • . ■• . . i.i " ' ' . ? 3c. t';. Vi '. ;,; T.?:. ./ ^T' i -• . . . •..-•■.ilr. ' >
issued in pursuance of the ,di rectionfrsgivjen^^.^by the

Supreme Court. As such, the applli cantSt;.:^ who. have
:. ■- 1 - - . .- I . - ■ . ■, > f ■ J.:-

obtained certificates, from the Stat|t: of:f Hari^.ana in

3 j ■

accordanceince
nubs -

'.n? Iwith the list published by ilhattGQy^epnment is

a conclusive evidence as to the statues o.fi^ OBQj as far as

the applicants are concerned. Whether? the Central^  .. .. .. :. - .. ..b ^'^nCra]
Government has subsequently recognisi^d this status for

different purpose Or not, is not gotil^g itsd ^pqange the
character of the applicants as ICoBCs ^aft^er the
'S ■ .cw'S -u.v ■ ubUfn-l'
notification dated 7.6.95. This i&C'becayse ^jthe said
vr-.;.?5-; -S r b n fb;- O i}:^ • i) O- " z no; :Un : s.-unu-
notification has been issued by fa .DTpe.gman.ent body

•■ . . /. .. '.v.. fhr-.z-U.•  ; ■ " Kr-.

t ^ V_. i

; ^.v . ; u '-.M 4^-4 y^'J-r f 1' ■ ■ '
State Gove rhment^Ri n cappAcdance w i th■  ■■ ■ - ■ . ' • -. -..'■V ■ -- 'V ' 'j*/*J ■hJ'j

— r. ' I: v\ '; '.b.. ■ ." . ' .

constituted by the
-t;-. ■  .V-

the decision of the Supreme Court. 1
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37. , fn the facts and rcum:&tancs.S; of the case, the OAs-x^,
■- ' ' "t .

ahe aTTowed-wfth the-f.oTlowi;ng d;i,r.ectio,n

- ft;

iS'
4

! 4111 i jgi
i  14' V (s;

(i) Orders dated 15.10.96, 3Q.10.96, 31 ,10.96

and 4.11.96 cance 11 ing the,, candidatures

tend ; thereby: re^uSjing ,1to . is^ue offer of

appoi ntment and:;^ ordere dated 3o. 10.96,

31.10.96, 12,11,96 and 18-19.2.97

terminating the services of the

applicants shall stand quashed;

'fM

(i i) In the case of those applicants .awai ting

offer of appointment after due process of

selection, respondents are directed to

issue offers of appointment to them

provided other conditions stand

fulfilled. Applicants ; served with

letters of termination shal 1 be

reinstated and orders of termination

already, served be withdawan or to those

threatened to be .served shall not be

effected. These orders shall be carried

out within a period of eight weeks from

the date of receipt,of a certified copy

of this order.

9

(i i i)bur V orders, howdver, wi 11 not be

applicable to the applicants in OA 52/97

cr Other applicants who have approached

the High Court in l»rit petitions

separately.

,-::4

-9 '

■''■- ■A

4
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■  ■ • - /C
.  in case services of some of

^  ̂ been terminated,, ajl
appiica"*® H for

at service shall be countedtheir past ser
+«rTtv Howe^sf' there

-  .the purpose of sen • ^
K hAckwegSs^  s^haTt' be no-teaokwage

ia-TO ei,j^terveniTig"

ao.0 r .ot

c i.;'

^bHber ̂ asr "to^ co&ts •There shatV bfe no
,:. ... ._ ; ' ■'^Qc

Mf^erOA)..
;•■> -f'. • • . ; ' / .

.Siir "Sjoee-:^' Verghe^T
Vice-Chairman(J)

tv. < -• • •
-o

,/gtv/
5/-e

m
CQ

■ l

■ ' V ■:" 'i

. ; :v ■ ■>.: ■

... .... „ ■:, , : ~ J
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;;; ;j .in r ' t;,,. r.i^ .' ^ '

uS('':.>i3G ;qq:; ' ■ ^nA-

.2r:,orJ r jaq;. v- '■II :JO-. ^
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