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Central Administrative Tribunal
Pr incipral Bench

New Delhi

O.A„ No, 257S/97 *• Decided on 5,1^99,

P»K»Chak w9rty • .. , . A.pplicant

(By Advocate:3i^,K.NrR,PIllaii)

Versus

Respondents

(By Advocate: f?,p . ̂̂garual)

CO RAM

HOM'BLE MR, S.R. ADIGE, VICE CHAIRMAN (A)
•HOM'BLE DR. A. VEDAVALLI, MEMBER (J)

1 . To be referred to the Reporter or Not? YES

2. Whether to be circulated to other outlying
benches of the Tribunal or not ? No.

(s.R. Adige)
Vice Chairman (A)
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CEfJTRAL AEPIINISTRaTI UE TRIBUNAL PRINCIPAL BENCH

^  0. A..N0.2576/1997
^  r-"' ^ "Nqu Dalhis this the * ' day of ^lggj|,

HON • 8L E PI R. S. R,,A 01GE, \/I CE CM Al m an ( a) .

HON'BLE OR. A,\/E0aVaLLI,PIEP!BER(3)

P .K. Chakra varty,
S/o l ate Shri A« K» Chakra varlty,
Technical Assistant,
Statistical & Economics Di recto rate,
Rail uay Bo a rd,
Neu Dei hii
lyo 203, Sector-I, Sadiq Nagar,
Neu Delhi -49 ... jsppl icant.' *

(By AduDcate: Shri K.N.^R.Pillai)

Versus

Union o f In dia,
through the
Sacratary,
Plinist^ of Railways(Railuay Board),
Rail Bhauan,
Neu .Delhi-1 • • •.. Responddits.-

(By Advocates Shri R.P.Agarual)

0 ROER '

H0N»8LE P1R.5. R. ADIGE. VICE CHAlRPlAfUA).

Applicant impugns the filling up of the post

of Assistant Traffic Qd sting Office (aTCD) by

transfer on deputation initiated by Circular dated

^  S.-'l and prays that the post be filled op
through promotion as per recruitment rules'i^

2, Applicant contends that there are ttjo posts
o f aTC 0 (f^.2000-3500), the RRs of . 'uhich at

. o rv>-< 'Annexure-II^ by uhich^posts are to be filled tp by
promotion fail^ing uhich by transfer on deputation
and failing both, by direct recruitment. For

promotion, the source is from . Technical Assistant

(ffe.2000»3200) uoiking as Statistical CA of F^iluay
Board uith 2 years' regular service in the grade.'
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Applicant contends that he is the seniorfuost T, a.

(Ps,'2000-3200) in Ote. of Statistics and Economics
( 03at Accounts Branch) of Rail Board and

fulfills all the essential qualification prescribe,d
in the RRs but respondents are not filling up the

post as per rrq, put consequent to one of the

posts falling vacant, instead of filling it ip by

giving him, promotion as per the RRs, they are '

seeking to fill it up on regular basis through

s deputationist ,

3. Respondents in their reply challenge the

OA. They state that one post of aTC Q was created
in 1978 and as per the RRs notified on 21,7,37

(Annexurs" R I ) the said post uas to be filled by
promotion failing which by transfer on deputation, and
failing both, by direct racruitment,^ ihsy state that
the second post of aK 0 was created vide letter

dated 27^^1j79 ( Apnexure-RII) wherein it uas

clearly stated that the said post would be operated
in the scale of fe|840.l200 ft) r those who were drawn
from Appendix III-n qualified Accountants^ and in

scale fe.-650-l200 fPr others. This post was made
permanent in march, 1993, The post was filled
initially by transferring Asstt, Accounts Officers/
Section Officers(Accts) from' Railway on'regular basis,
but on the recommendation o f. a 03mmitteeof Sr. Officers
and-keeping in view the fact that the costing system
followed by the f^ilway was of a technical nature and
uas different from that followed in the usual commercial
^terprise, it was considered desirable to fill
the post by transfer on deputation by an officer
Holding analogus post on regular basis or-with 3 years
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PQQul 3 p s0 rwi c® in the po st in th® scsle of

Rs,1640-2900 and satisfying certain ©ss^itlsl

conditions including field experience. Respondents

thus da not deny that there are two posts of

ATOQs, but argue that the RRs are applicable only

for the post of ATCS I. In this regard to aTCD II

they state that as par norms prescribed by the

competent authority, it is to be filled by transfer

on deputation from officers having field ©xperienct.

4® Uib have heard applicant's counsel Shrl Pillai

and rsspondants' counssl Shri R,P« Agarual, ya have

also perused the materials on record and given

the matter our careful ©ansi (Oration,

5» The point for adjudication is whether

ref^ondents are legally required to fill up the

post of ACIO II on regular basis in accordance with

the procedure prescribed in the RRs for filling

ip the post of ACIO I.

6, Adnittedly when the RRs were notified on

21.7,0? (Annexure-Rl) both posts stood created,

on® by order dated 26, 4.78 and the other by order

dated 27,1,79 (flpnexure-RII), ijiil • the first post

of ACIO stood created in the scale of Rs« 650-1200,

the second post of ACIO stood created in the seal®

of Ri, 6S0-12G0, but prescribed a higher seal® of

Rs#840-1200 for ^pendix III qualifiecf Accountants,

Although the RRs were notified on 21,7,97 when both

posts wsre in existence, in its presmbl® only th©

post ( and no t posts) of ATCD is referred toj in

0ol,2 of the Schedule to the Rules only one post is

mentioned, and in tt!l,4 relating to pay scales,

only one scale namely ffe,2000-3500 is mentioned, and
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there is no mention of a higher scale for ^pendix III

qualified Accountants# It i s no cbubt true that

against the figure 1 in D3l#2 of the Sdiedtd.®# there

is an a sta risk a gain at which are the words "subject to

variation dependant or workload"# but the RRs were

framed under Article 309 of the Qan stitution, and

the rule making authorities must be held to have

been aware that when the RRs war® notified on

21,7»87 there were not one but two posts with

the designation ATCO in existence# If then in

the preOTble to the RRs they spoke only of the

post (and not posts) of aTCDj in (231 #' 2 of the

Schedule they referred to only one post of A TOD;

and in (2)1 #4 regarding pay scales they gave only

on© pay scale namely fb#2000-'3500 and made no mention

of a higher pay scale fb r fpp^dix III qualified

Accountants, we are compelled to hold that th# rule

making authorities treated the post of A TOD II

as a different post, no^co\/er9d by the notification

dated 21«7#87, although carrying the same nomanclsture

i.e. Assistant Traffic Od sting Officer#

.  Furtheimore From the incumbency statement, a

copy of which is taken on record, it is clear that

from its inception @arly in 1979 right uptil 30.10.90

the post of ATC33 II was filled not by promotion from

Technical Assistants but by Ac^unts Officers

after which it hag been fill @d by adho c arrangement

while the post of a TOD I was filled all along by

promotion from amongst Technical Assistants, It is

true that in the High Poyered ODmmittee's recommendation

dated 5.12.88 (Annexure-RIIl) it is stated that the
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iiO rk ©on tan d and job raqui ram ants of aTC 0 I and

ATC 0 II era the same, and it is also tru® that tha

present yacane^ of ATC 0 II was created conssquant

to the incumbant who uias a Technical Assistant

beintj transfarred as ATCD I, but applicant gets
\

a legally enforceable right to have the post

filled up in accordance with theprocodura

prescribed in the RRa only if he can establish

that the RRs cP «X) ver that post» The facts noticed

in para 7 a bo ye lead os to conclude that the rule

making authorities traated the post of AT03 II

as a different post not covered by the notification

dated 21.7,87.

8, Furtheimors respondents ha ye stated that

upon a p ropo sal being recsiyed to detail applicant

to look after the duties of the post till a regular

selection was held, his .claims along with others

uho had represented to be appointed against the

post were con side red# but the competent authority

decided to give adho c p lomo tion to an In.sector.

State CaC) Sranoh, The RRs prescribe the post

to be a selection post and even if ue asstns® that

the RRs also include the post of ATCO IIj it is

not that the case of applicant uas not considerad.

9, Perhaps this entire oontioyersy could

have been ayslded if re^ondents had given a

slightly different nomenclature to the post of

ATC 0 II, lihile it is still open for thss to do

oxp@ditiously ( and while cbing so, also prescribe

its duties and functions), but if, as us see, the

RRs are limited to filling up of the post of aTCO I,
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re ̂ on dents cannot be legally compelled to fill Mp

the post of aTC 0 II in accsirdancs uith the piocodura

prescribed in these RRs, and are free to da wise

their own procedure for filling up the post of ATCO II

through executive instructions, uhich cannot be

legally interferrsd uith, unless the same is found

to be arbitrary, illegal or malafide, or in any

other uay uiolatiua of Articles 14 and 16 of the

Constitution*

10, In the present case, it cannot be said

that the procedure followed by respondents in

filling up the post of ACTD II in accordance

uith executive decision suffers from any of the

aforesaid infirmities to warrant judicial intarfarance,

11, The OA therefore is dismissed. No costs.

( OR, A, VEDAVALLI ) ( S. R, AOIGE }
fl013eR(3). VICE chairman (a)
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