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ORDER

The applicant, Shri Akbar Ali Khan is a msmber of aha

Inoian Police Service (IPS) on deputation as Deputy Inspector

General (DIG) to the Central Industrial Security Force

(he-e-in-after referred to shortly as CISF). He has ccme

Defore this Tribunal aggrieved by the order of his transfer

dated 12.6.1997 made by the Director General, CISF from the

post of DIG, Northern Zone CISF to DIG, IISCO, Burnpur. l-fiis

■-• , >-6! ,ia.i fiowever been held in abeyance by another order dated

1 .7. 1997 and it was stated that the applicant will be on

LP his OA the applicant by way of InterimrV S. i L 1 {'• Q .

reliei oiigl d1rectlon itay trie operation of the
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order dated 1,7,199? with regard to putting him on compulsory

wa'ting and to allow him to resume his duties as DIG, Northern

Zone.

2. Notices were Issued to the respondents, i.e. Secretary,

Ministry of Home Affairs and Shri R.K.Sharma, DG, CISF both on

the main relief as well as on the Interim Relief sought for by

the applicant. Both the respondents have filed a short reply

on the question of Interim Relief and rejoinders thereto have

also been filed by the applicant. Both the Union of India in

their affidavit filed through DIGCPersonnel), CISF,

Headquarters and Shri R.K.Sharma, Director General, CISF have

raised a preliminary objection on the ground that the OA is not

maintainable before this Tribunal as the applicant is

challenging the order of transfer passed by the DG of CISF

whic.P is an Armed Force of Union of India. This contention has

oeen refused by the applicant in his rejoinders. Before

examining the prayer ot the applicant for interini relief, it

therefore becomes necessary to decide the issue of the

maintainability of this OA.

3. Section 2(a) of the Administrative Tribunals Act. 1935

reads as follows:

Section 2(a): The provisions of this Act shall not
apply to any member of naval, military or air force or of anv
other armed forces of the Union.

^ acmitted position that CISF is an Armed Force

0, the Un.on and hence ordinarily the persons serving In the

CISF would not come within the jurisdiction of this Tribunal.

However, Section 14(b)(1) of the Administrative Tribunals Act,

1935 reads as follows:

Jurisdiction, powers and authoritv of the Cen^-ral
Administrative^ iribunal:- (i) Save as otherwise expressly
HiOv'ioev., in this Act, the Central Administrative Tribunal shall
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exercise, on and from the appointed day, all the jurisdiction,
powers and authointy exercisable immediately before thac aay by
all courts (except the Supreme Court ) (b) in relation to
all ser'vica matters concerning a person of any All-India
Service; or. "

5. The postings and transfers of All India Service

officers are service matters v/hich would thus be in the

iurisdictior! of 'this Tribunal. The applicant herein is a

member O'" an All India Service and hi.s service matters

iPiCluding posting and transfer would ordinarily be within the

jurisdiction of the Ti-ibunal. On the other hand, being a

member of the CISF which is an Armed Force of Union of India,

albeit on deputation, it could be argued that so long as he is

in service of the CISF, he would be out side the purview of

this Tribunal under Section 2(a).

5. Shri V.S.R.Krishna, the learned counsel for Respondent

No.1 submitted a copy of the order passed by the Principal

Bench of this Tribunal in OA No.648/S1 Ra.jinder Kumar Sachar

Vs. Union of India. The applicant therein was also an officer

of the IPS, Orissa cadre who had joined the Border Security

Force (BSF) on deputation. The Director of B8F issued an order

of his repatriation w.-e.f. 1.8.1990 and asked hirn to report to

the Government of Orissa. Aggrieved by this order he came

before this Tribunal praying for the quashing of the orders of

his repatriation. It was concluded by the Tribunal in its

c;-der dated 22.2.1991 that the BSF Act, 1968 defines the BSF as

an armed force of the Union and all the provisions in that Act

and the Rules thereunder apply to all the officers e.g.

Inspectors General , Deputy Inspectors General , Commandant and

other officers as may be appointed by the Central Government

and the Director General , BSF is in the over all command of the

force. It was also held that while there was no doubt that the
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applicant was. governed by the All India Service Rules yet the

reliefs claimed by him were against the decision of the BSF and

hence the Tribunal had no jurisdiction in the matter.

7. It was urged by the learned Counsel Shri V.S.R.Krishna

as well as Smt. Meera Chhibber that since the CISF was also

like BSF, admittedly an Armed Force of an Union, and since the

order in respect of the present applicant has also been passed

by the DG, CISF the ratio of thede*c1sioR of the Division

Bench of this Tribuhal in Raiender Kumar Sachar (Supra) would

apply in the present case also.

8_ The learned counsel for the- applicant, on the othet

hand, has cited the case of Kishore Kunal Vs. Union of India,

OA No.316/96, decided by the Patna Bench of this Tribunal on

9.9,1996. In that case also the applicant, Shri Kishore Kunal

belonged to the IPS Gujrat cadre»\»/hile posted as IG, CISF at

Patna he was transferred as IG, CISF at Mumbai. The transfet

order was assailed on various grounds including malafide on the

part of the certain prominent persons in authority. In that

case also the respondents had raised the question of

maintainability on the ground that CISF was an Armed Force of

Union. However, in its order 'the Patna Bench consisting of a

Single Member disagreed with the view held by the Principal

Bench in the case of Ra.iendra Kumar Sachar and holding that the

same was per in curiam, concluded that the applicant therein,

being an officer of an All India Service was within his rights

to approach the Tribunal under Section 14(b) of the

Administrative Tribunals Act, 1985.

9. It has been urged before me on behalf of the

respondents that the decision in Rajendra Kumar Sachar having

been rendered by a Division Bench would hold the ground as

0^



against the decision in Kishore Kunal case v/h~ch was rendered

by a Single Member Bench. On the other hand, the learned

4- counsel for the aoplicant submitted that the respondents had
I

filed a SLP before the Hon'ble Supreme Court in Kishore KunaTs

case which was dismissed and therefore the decision in that

case as well as the ratio of that order achieved finality and

the Tribunal was now bound by the same.

10. I have carefully considered the matter. Section 4(1)

of the C3IF Act, 1963 reads as follows;

Section 4(1): Appointment and powers of Supervisory
officers:- The Central Government may appoint a person to be
the Director General of the Force and may appoint other persons
to be Inspector General , Deputy Inspector General , Commandants,
Deputy Commandants or Assistant Commandants of the Force."

11. Section 2(f) of the CISF Act, 196S defines 'members of

the florae" as follov/s:

"Members of the Force" means a person appointed to the
Force under this Act.

12. It is thus clear that in terms of Section 4(1) read

with Section 2(f) of the CISF Act the applicant is a member of

CISF so long as he is working as DIG in that Force. At the

'same time the applicant is also subject to the AIS and IPS

service Pules. In my view the two aspects can be hormonisad in

so far as the jurisdiction of this Tribunal is concerned if a

view is taken, that in so far as his service interest as an IPS

officer are concerned the same come within the jurisdiction of

this Tribunal but so far as his interests as a member of CISF

are concernsd those are out side the purview of the Tribunal.

In another words, where the questions such as terms of

deputation, promotions, disciplinary matters and the like

wherein the -decid":ng authority is his cadre control ing

authority, are concerned he v\'ould be subject to the jurisdict-ion

0
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cf tiri Tribunal while the terms and conditions of service in

the CISF such as allowances, duties, accomodation, place

posting and the like being the internal matters of CISF where
the deciding authority is the DG, CISF would be out side the

purview of this Tribunal. Locked at from another point of view
tho Jurisdiction in respect of the IPS officer on deputation to

\  -F ■ i-
an Armed Force of Union would depend on the nature of tho

reliefs claimed by him. If the relief sought to; .s c.sa.r,s..

the decision taken by the competent authority of the Armed

Force, then as a ru"e it would not come within the purview of

the Adi!iinistrative Tribunals Act, 1985. This is also, croaolv

what has been conoluded by the Di\-ision Bench in OA No.648/91,

R.aiender Kumar Sachar Vs. Union of IridlaXSu£i:a)_^

1!  a

Kuna'i

The Patna Bench of this Tribunal in the case of Xishcrs

came to the conclusion that the IPa officeis have oi.eii

own Tenure Rules and they are governed by these Rules, e'/c.u

when on deputation, in an Armed Force i iKe Ltie CIS, . "G-

also oointed out that the Rule 17 of the Cior Ruigs, 1969 i cdd^.

as fc I icv.'s:

17(4l('i) During the period of deputation, the crricers
on dec'utation shai 1 be governed by the provisions of tne Act
and the rules and regulations made thereunder.

Provided that the provisions of the Rules 85, 56, 58 A
55 ska''1 not apply to him.

(11) without prejudice to the foregoing, every such
officer shall be subject to the rules of discipline applicable
to the corresponding rank of the Force.

C5l Save as aforesaJd, the other terms and conditions
of deputation shall be such as may be agreed upon between • the
lending authority and the Central GoverriiTient (Emphasis
provideci).

(6) notwithstanding anything contained "'n these rules,
the Central Government, or the Inspector General , as the case
may be may without assigning any reason terminate the perioa or
any officer at any tirne and such terminatioii sna i i hol.
deemed to be ounishment."

(3v>-



14. In tarni of ths above rules, it was concludad that the

applicant Kishore Kunal had come on deputation on the

understanding that he was to be posted at Patna and therefore

in that light his transfer from Patna without Ins consent was

contrary to the contract as per Rule i7(5).

15. In the present case there is no such coritsntion that

the applicant came to the CISF on the understanding that he

would be posted only as DIG, North Zone with headquarters at

Delhi thus bringing him under the operation of Rule 17(5) and-

Rule 58 of CISF Rules, 1969, In view of this position the

ratio of the decision Kishore KunaTs case would not in any

IP case apply.

16. It is also necessary before reaching a final decision

in this case to take note of two other points. As mentioned

earlier it has been contended by the learned Counsel for the

applicant that- the decision of the Patna Bench .in Kishore

Kuna!'s case has been upheld by the Hon'bla Supreme Court since

the SLP, Civtl Appeal No.21422/96 from the judgment and order

dated 9.9,1996 in OA No.316/96 of the CAT Patna Bench, has been

dismissed. A copy of the order of the Apex Court in the said

®  SLP has been produced by the learned counsel for the

respondents and is taken on record. It reads as follows:

"In view of the contradictory affidavit that has -been
filed we are not inclined to interfere. The Special Leave
Petition is dismissed."

17. It is clear from the order of the Hon'ble Supreme Court

that the same is not on the merits of the case and therefora it

cannot bs said that apex court has expressed any opinion on

the merits of the Kishore Kunal's case.



18, The second point has-been made by Smt. Meera ChK;i_b^e^T

learned counsel regarding the 'Doctrine or Precedeirci

contendan^s that it- becomes incumbent upon me to follow the
ratio of the decision of the Division Bencn in Ra,lender—Kumar

Sachar (Supra).

19. In a recent judgment in the case of K. A.jit Babu—&

Others Vs. Union of India & Another, JT 1997(7) SC Page 24 -'t

has been held as follows:

"Consistency, certainty and uniformity in the field of
judicial .decdsions are considered to be the benefits arising
out of the "Doctrine of Pr-scsdent" = i he precedent sets a
pattern upon which a future conduct may be based. One of the
basic princip'ies of admin":stration of ,justic-9 is, thai, i..ne
cases- sh.ou'^d be decided alike. Thus the doctrine of preceaent
is applicable to the Central Adm-inistr-ative Tribunal also.

lovDr an appl ioatior. under -Section 10 of the .Act is riled
atid the Question involved in the said application stands
corbel udad by soine earlier decision of the Tribunal , the
ribunal {iscessarily has to take into account the judgment

rendei'-ed in earlier case, as a precedent and decide the
application accordingly. The Tribunal may either agree with
the view taken in the earlier, judgment or it may dissent. If
it dissents, then the matter can be referred to' a larger
bench/full bench and place the matter before the Chairman for
constituting a larger bench so that there may be no confict
upon the two Be.nches. The larger Bench, then, has to consider
the cor.*"8010388 of earlier decision in dispcsing of the later
application. The large'" Bench can over-rule the view taken in
th-9 earliec judgment or it may dissent. If it dissents, then
the matter can be -GferrGd to a larger bench/full bench and
l.acs the matter before the Chairman for const'tuting a larger

bench so that there may be no conflict upon the tWo Benches,
"he lacger Bench, than, ha-s to corisider the correctness of
earlier decision in disposing of the later application. The
larg.er -Bench can over-rule the viev/ taken in the earlier
judgment- and d-eclare the 1-aw, which would be binding on all the
Benches (Sea -Jhcn Lucas (supra)).

T

t-

20. The Supreme Court in The State of U.P. Vs. Ram

Chandra Trivedi, AIR 1976 SC 2547 has observed as follows:

■  "It is also to be borne in mind that even in case where

a High Court finds any conflict between the views expressed by
larger and smaller benches of this Court, it cannot disregard
or skirt the views expressed by the la'"ger benches. The proper
course for a High. Court in such a case as observed by this
Court in Union of. India Vs. K.S.Subramanian (Civil Appeal
No.212 of 1975 decided on July -30, 1976) to which one of us was
a psf"ty, is to try to find out and follow the opinion expressed
by larger benches of this Court in preference to those

expressed by smaller benches of the Court which practice,
hardened as it has Into a rule of law is followed by this Court
itself."
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2'', In viev; ths above prcnouncement of the Apex Court I

h;.\'e a";;r to follow the order of the Division Bench in Rajencer

Kumar Sachar (Suora)^ with which In any case I respectfully

ag"ceii?;as comparea :he Sincle Bench decision 'ir, K1 shore

Kuna

*

b w c. b d V b' U p : '-i / .

22. In view of the above discussion, I conclude thiSt s^'rcc

the relief sought for by the applicant is against the orde'v? of

the Cir^ctor Genera"', CI3F who is the head of an A:'riiSd Force of

the uh'^c"': this OA does not come within the purview of this

Tribun-.i and is not maintainable under Section 2(a) oi" the

Admin"st 'ative Triturais Act, 1985. The OA is ac

dism's-ed. No costs.

- r' -i r~v /-■ I > /

(R..K^8aiA)
.A'i^ER(A)


