Cantral Administrative Tribuna)
Principal Bench

0.A.No.2526/97
' 4 Hor’ble Shri R.K.Ahooja, Member(a) ‘O

New Deini, this the |gF day of December, 1997

Akpar AT+ Khan, IPS

s/C Shri Akbar Hussain Khan

DIG CISF(NZY

r/o D-7, M.S.Flats

Tilak Lane

Tilak Marg

New Deini - 110 001. ... Applicant

{By Shri D.R.Garg, Advocate with Shri Amarander Sharan, Sr.

1. Union of T
througt its Secre
Ministiry o
North Bloc

13, CGC Complex
Naw Delhi — 110 noa3. ... Respondents

y Shri V.S.R.Krishna, Advocate for R-1

¥
and Smt. Meera Chhibber, Advocate for R-2)

The appiicant, Shri Akbar Ali Khan is a member of
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Indian Police Service (IPS) on deputation as Depuxy Inspeztor

Gensral (DIG) to the Central Industrial Security Farce
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(here~in-after referred Lo shortly as CISF
ribunal  aggrieved by the order cf his transcer
dated 12.6,1997 mac by the Directar General, CISF from tha
post of DIG, Northern Zone CISF to 0IG, IISCO, Burnpur. This

crder had  however been held in abeya
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1.7.1997 and it was  stated that the applicant will b4e o

icant py way of Interim

Coripl Taor waiting I his OA the appl T i
relief  sought 3 direction to stay the speration of the
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order cated 1.7.1297 with regard to putting him on compulsory

wa‘ting and to allow him to resume his duties as DIG, Northern

Z. Notices were issued to the respendents, i.e, Secretary,
Ministry of RHome Af ffaire and Shri R.K.Sharma, DG, CISF both on
the main relief as well as on the Intarim Relief sought for by

hort  reply
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the applicant. Both the respendents have filed s
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t and rejoinders thereto have
also besen Tfiled by the applicant. Both the Union of India in
their affidavit filad through DIG(Parsonnel), CISF,
Heacdquarters and Shri R.K.Sharma, Director General, CISF have
raised a praliminary objection ¢n the ground that the OA is not
maintainable  before this Tribunal as the applicant is

'

challenging the order of transfer passed by the DG of CISF
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vich i an Armed Force of Union of India. lhis contention has

Ticant in his rejoinders. Before
examiring the prayer of the applicant for interim relief, it

thaerefore becomes necessary %o decids the dssue of the

maintainability of this CA.
2 cection 2(al of the Administrative Tribunal 3 Act, 13535

{.

Section 2{a): The provisions of this Ast
apply to  any member of naval, military or air force or of azan
othar armed forces of the Union

ted position that CISF ie an Armed Sorce
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of the Union and henca ordinarily the persons serving in  the

14, ”'u"isdict4on powers and authority of the Central
Administrative ribunal: (1) Save as otharwise exXpressiy
arovided in thfs Act, the entral Administrative Tritunal shall
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exercise, or and from the appointed day, &1l the jurisdiction,
nowers and authority exercisable immediately before that day by
a1l courts (exiept the Supreme Court ¥¥¥x ) (b) in relation to
all cervice matters concerning a person of any All-India
Carvise: Of..iceien.n '

5 The postings and transfers of A1l India Sarvice

jurisdiction of this Tribunal. The applicant hsrsin is a

an A1l India Service and his service matiars
including posting and transfer would crdinarily be within the
jurisdiction of the Tribural. On the other hand, being &

1

member of the CISF which is

‘\)

an Armed Forcs of Union of Indis,
azlbeit or deputation, it coculd be argued that so
in service of +the CISF, he would bs out side the purview of

this Tribunal under Section 2(a).

5. Shri V.S.R.Krishna, the learned counsel for Raspcondent

o

No.1 submitted a copy of the order passed by the Principal

Bench of this Tribunzal in OA No.648/61 Rajinder Kumar Sachar

Vs. Union of India. The applicant therein was also an officer

ri

of the IPS, Orissa c¢adre who had joined the Border Sec
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Force (BSF) on deputation. The Director of BSF issued an order

(4]

of his repatriation w.e.f.

ke
o0
A
[¢a)
[{p]
[
jeV]
=3
joR
8]
[#2]
=
[q]
jo]
o
-
=3
cF
-3
[¢]
w
Q
-3
ct
ct
(&)

the Government of Orissa. Aggrisved by this order he came

ribunal praying Tor the guashing of the orders of

<

his repatriation. It was concluded by the Tribunal 1in its
crdar dated 22.2.19921 thalt the BSF Act, 1962 defines the F as

an armed force of tha Union and all the provisions in that Act

and the Ruiles thereunder apply to all the offi
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Inspactors General, Deputy Inspectors

[l

:eneratl, Commandant and
other officers as may be appointed by the Central Covernment

and the Director General, 8SF is in the cver all command of the

force. It was 2lsoc held that while there was no doubt that the
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applicant was. governed by the A1l India Service Rules yet the
reliefs claimed by him were against the decision of the BSF and

hence the Tribunal had no jurisdiction in the matter.
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7. Tt was urged by the learned Counsel Shri V.S.R.Krishna
ss well as Smt. Meera Chhibber that since the CISF was also
1ike BSF, admittedly an Armed Force of an Union, and since the
order in respect of the present applicant has also been passed

by the DG, CISF the ratio of4the-deécision of the Division

Bench of this Tribuhal in Rajender Kumar Sachar (Supra) would

apply in the present case also.

3. The learned counsel for the applicant, on the other

hand, has cited the case of Kishore Kunal Vs. Union of India,

OA No.316/96, decided by the Patna Bench of this Triﬁunai on

3.9.19986, In that case also the applicant, Shri Kishore Kunal
belonged to the IPS Gujrat cadreJJhile posted as IG, CISF at
Patha he was transferred as IG, CISF at'Mumbai; The transfer
order was assailed on various grounds including malafide on the
part of the certain prominent persons in authority. 1In that
case alsc the respondents had raised the quastion of
maintainability on the ground that CISF was an rmed Force of
Union. However, 1in its order‘thelPatna Bench éonsisting of a
Single Member disagreed with the view held by the Principal

Bench in the case of Rajendra Kumar Sachar and holding that the

same was per in curiam, concluded that the applicant 'therein,
being an officer of an A1l India Service was within his rights
to approach the Tribunal under  Section 14(b) of the

Administrative Tribunals Act, 1985.

8. it has been urged before me on behalf of the
respondents that the decision in Rajendra Kumar Sachar having

been renderad by a Division Bench would hold the ground as
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against *he decision in Kishore Kunal case which was rendered

by a Single Member Bench. On the other hand, the Tearned
counsel for the applicant submitted that the respondents had

filed a SLP before the Hon’ble Supreme Court in Kishore Kunal’s

case which was dismissad and therefore the decision 1in  that

case zs well as the ratio of that crder achieved finality and

the Tribunal was now bound by the same.

have carefully considered the matter. Section 4(1)
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of the CSIF Act, 1963 rsads as Tollows:

Section 4(1) appointment and powers of Supervisory
officers:— The Central Government may appoint a person to be
the Director General of the Force and may appcint other péersons
to bs Inspector Genaral, Deputy Inspector General, COMmandqus,
Deputy Commandants or Assistant Cocmmandants of the Force.”

11. Section 2(f) of the CISF Act, 1968 defines 'members of

"Members of the Force” means a person appointed to the
Force under this Act.

12. It dis thus clear thet in terms of Section 4{(1) read

with Section 2(f) of the CISF Act the applicant is a member of

CiSF so long as hs is working as DIG in that Force. At ths
‘same time the applicant 1s also subject to the AIS and IPS

es. In my view the two aspects can be hormonised in

so far as  the jurisdiction of this Tribunal is concerned if

oW

visw is taken that in so far as his service interest as an IPS

this Tribunal but so far as his interests as a member of CISF
are concerned those are out side the purview of the Tribunal.
In anotner words, where the cuestions such as  terms of
deputation, promotions, disciplinary matters and the Tike

Wherein the -deciding authority is his cadre controting

authority, are concernsd he would be subject to the jurisdiction
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e the terms and conditions
tne CISF such as allowances, dquties, accomodation, place of
nosting and the 1ike being the internal matters of CISF whare
the ceciding authority is the D¢, CISF woula be out ¢ide the

purview of this Tripunal. Locked at from anothar point of view

tne urisdiction in respect of the IPS officer on deputation to
an Armed  Force of Union would depend cn the naturs of  tho

the decision taken by the compatent authority of the Arned
Force, then as a ru e it would not come within the purview o
the Administraiive Tribunals ACL, 1985, This is also, broadly

wihzt has been concluded by the Division Bench in QA NG.548/91,

Rajender Kumar Sachar Vs, Union of India(Supra).

13. The Patna Bench of this Tribunal in the case of Kishore
vunai came to the conclusion that the 1PS officers have tneir
own Tendre Rules and they areg governed by thase Rutes, even
when on deputation, in an Armec Force T<ke the CISF. It w&s
also pointed out that the Byle *7 of the CISE Rules, 1960 reacs
as foliews:

17(4){1) During the period of denutetion, the cofficers
on deputaticn shall be governed by the Dr:VTSWQ{S of the Act
and the rulss and regulations made The"eurd r

¢ that tke provisions of the Rules &3, £6, 58 &

(i1) without prejudice to the Toregoing, 2very sush
A e [ - e L -~ - Fay - L. 4 iy -
~Fficar shall be subject to the rules of discipline appiicabie
to the corresponding rank of the Force
p ]
T ' . o .
‘%) CSave as aforesaid, the other terms an conciticns
i ) , ; oS
of deputation shall be such as may bae agresd upon betwsen . the
T s P - N = ~
tending authority and the Central Government {(Emphasiz
provided).

el r Zen

2 ma g v reascn termi N 2
any officer at any t!me and such termination shal nct be
deamad to be punt shm nt.”



14. In tarm of the above rules, it was concluded that the

applicant Kishore Kunal had come on  deputaticn on the

undarstanding that he was to be posted at Patna ard  therefore

in that Tight his transfer from Patna without his consent was

o —~ w1 < ¢
contrary to the contract as per Rule 17(5)
15, Tn the present case there is no sush contention that

ot

the applicant came to the CISF on the understanding tha he
would e posted only as DIG, North Zone with headquarter at
Dalhi tnhus bringing him under the operation of Rule 17(5) and

Rule 88 of CISF Rules, 1969. 1In view of this position the

i6. 1t is also nacessary before reaching a final decisiaon
in this case to take nocte of two other peints. As mentioned
eariier 1t has been contended by the learnad Counsel for ths
appiﬂcant' that - the decision of the Patna Bench .in Kishore
Kunal’s case has teen upheld by the Hon'ble Supreme Court since
the SLP, Civil Appeal No.21422/86 from the judament and order
dated 9.9.1296 in OA No.31é/96 of the CAT Patna Bench, has baen
dishissed. A& copy of the order of the Apex Ceourt in the said

SLP has bsen roduced by the tearned counsel for the
J

responcents and is taken on record. It reads as follows:

"In view of the contradictory affidavit that has been
filad we are not inclined to interfere. The Special Leave
Petition is dismissed.”

17. It is clear from the order of the Hon’'ble Suprame Court

that the same s not on the merits of the case and thereforz St

sannot be  said  that  apex court has exprassed any opinion on

the marits of the Kishecre Kunal’s case.




19. In a recent judgment in the case of K. AJit Babu &

Others Vs. Union of India & Another, JT 1997(7) SC Page 24 ‘%

certainty and uniformity in the i i
are considerad to be the benafits at g
of ©Oracedent”. Tha precedent =g a
future conduct may be based. Onz of &
administration of Justics is that 3
cided alike. Thus the doctring of precedent
n the Centrzl Administrative Tricunal aiso
#2or under Saction 10 of the Act is filed
mlved  in the said  application  stands
earlier decision of the Tribunal, the
has 1o take into account the Jjudgmsnt
case, as a precedent and decide the
aly, The Tr1b<n31 may either agres with
‘ tak e earlier judement or it may dissent. i
ents, then the matter can be referred to a
1 he matter before the Chair
sn thet tharse may be no
arger Bench, then, has <o
acision in dispcsing ¢f the
& ch can over—rule *the view taker
i & ay dissent. If it dissents,
i g to a larger bench/full benc
I bat: Chairman Tor constituting
i & no contlict upon the two
o s to consider the correcty
sing of the later appiication
the view taken in the
, which would be binding on
ipra)).
0. The Supreme Court 1in The State of U.P. Vs, Ram

Chandra Trivedi, AIR 1976 SC 2547 has cbserved as Tollows:

"Tt is also to be borne in mind that sven in case wheare

a High Court finds any conflict between ths views expressed by
Targer and smalier benches of this Court, it cannot disrsgard
or skirt the views exprescsed by the larger benches. The proper
course for a High Court in such a case as observed by this

Court in Union of. India Vs. K.S.Subramanian (Civil Appea’
No.212 of 1875 decided on July 2G, 1978) to which one of us was

o

a party, is to try to find out and fcllow the opln7on xpressed
by 1°"ger benches of this Court in praference to thoss
expressed by smaller benches of the Cou.b which ©practice,

ad as it has intec a rule of law 18 followed by this Court
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