IN'THE CENTRA;_ADMINISTRAfIVE‘TRIBUNAL
PRIN‘CiPAL BENCH, NEW QELHI . \(b

O.A.No. 2506/1997 & bate of Decision: 3Q- 111998

S.R, 2507/97 : ' )
Shri .. Sangua _ _— APPLICANT
(By Advocate Shri 'Applicant in pérson

T versus |

.Uniqn of India & Ors.- - .. RESPONDENTS
(By Advocate Shri S,M, Arif
CORAM: .
THE QOQ'BLE SHRI

THE HON'BLE SHRI S.P. BISWAS, MEMBER(A)

1. TO BE REFERRED TO THE REPORTER OR NOT? - YES

2. WHETHER IT NEEDS TO BE CIRCULATED TO OTHER

BENCHES OF THE TRIBUNAL? C -.
ol
. . -( R -_' B '» ‘

(S-P-Biswas) -
Member(A) .
30,11.98

Cases referred:




CENTRAL ADMINISTRATIVE TRIBUNAL., PRINCIPLE BENCH

A Mo, 2906/97 and 04 No.25%07/97 \/kd
- New Delhi,'this 30th day of November, 1933
CHon T bhle Shri S.P. Biswas, Member (A)
Shri S8.R. Sangwa
B-10, Samru Place
Opp. Lavmi Naravan Mandir
fiaw Delhi .. Applicant
{(By applicant in person)
Versus
Union of Indis, thirough
1, Secretary
Department of Expendiiture
BiFinance, Norbkh Block
Mew Delhi
2., Mrs. Rama Murli
Joint Secretary (C&2)
} DeptL. of Economic affairs
-»d M/Finance, New Delhi
. Geheral Mansger
India Govt. Mint
' -2, Sector 1, NOIDA-Z201301.
4. Accounts Officer (DDO;
o/o Senior Manager
Mail Motor Serwice _
Har@ina, MNew Delhi-28 .. Respondents
(By Advocate Shri S.M. Arif)
. ORDER
The legal issues involved and the pleas railsed
- by the applicant are common in both 0As and hence

they are being disposed of by a common order.

e

The briet facts leading to the Filing of these

two OAs aire as under:

- 0A _No. 2506737

Applicant is aggrieved by A~1 and A-~2Z orders

issued by R~ on 17.5.96  and 1725, 6.36
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A

raspectively. By  A-1 order, respondents have
indicated récoveries outstanding against the
applicant to the extent of Rs.9330 in the Lasi FPay
Certificate (LPC " for short) issued. It has also
heen mentioned that the respondents are reguired to
make necessary recoveries from the emoluments of
the applicant herein. And by A-2 or der,

respondents have declined to accept applicant's

reguast for waiving of the recoverlies of
overpavyments. To indicate briefly, the applicant
has ohellenged respondents” action to effect

‘recoveries of pavments received by him in  respect

of Rs.3000 towards  transfer grant., Rs.1200 for

packing allowance and Rs.73 for daily allowancea.

2.
AD

o

psar the applicant§ his claim for transfer grant
is covered under order No.15 below SR 116 Note (b)
I For the purpose of TA, the term "same
station™ has to be interpreted to mean ~ the wrea
falling within the jurisdiction of the Municipality
or Corpofation; including - such of subu ban
Municipalities, notified areas or contonment as are
contiguous to the named municipality etc., Andd for

transfer bhetween two stations within short

distance, if there is a change of residence as a

result of  transfer, Tull transfer Lravelling
allowance is admissible. Again, 1f the distance
batween the two stations is over 20 KMs, lump  sum
grant of packing allowance is to be allowed i the
office @t the new headguarters station is  beyond

the radius of 20 KMs from the office alb the old

keadouarters station. Applicant would submit that




(3)
he was working at Naraina (new Delhi-110 028) in
his parent department and had been transferred to
MOTIDA/Ghazliabad (UP) on deputation basis froﬁ the
Ministry of Finance and the distance belbween
and
HaralnafNew Delhi 1s  more than 25 KMs, The
applicant submits that in these circumstances, it
would be wrong Lo say that NOIDA falls within the
definition of “same stationua So far as places
falling within the same urban agglomeration of the
old hars. are concerned, they would he treated as
transfer within the same station. While worklng in
New Delhi(Naraina) the applicant has braen
transferred to Sector L. NOIDA (UP) which happens
td be in a different state. Applicant  would
fur Lher oént@nd that NOIDA deoes not fall under Lhe

jurisdiction of the Municipality/ Corporation of

-

the same  suburban  notifled area hor & it VZ
contonment area contiguous to the Municipality of
Balbii. In short, applicant s case 1ls that as ber
SR 116-B for transfer within two stations though
wibthin short distance. 1if there is & change of
residence as a result of transfer, Tull transfer TA
will be adwmissible and i the disﬂanoe between the
two. stations exceeds 20 KMéy transfer grant and

packing allowance will also be admissible.

3. Respondents have Ureated NOIDA falling within
the same station and as a contiguous area of
Delhl/New Delhi Municipality, as pear  the

instructions contained in Controller of Accounts
(Ministry of Finance) letter No.CCA/Fin, /TNa/

MO/ LGMNoLda/93-94/625 dated 23.%.94.
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08 Mo.2507/37 ' y \//}/

&, In this 0A, the applicant has challenged
respondents’ action in reducing the Deputation
(puty) Allowance (DDA for short) from 1.6.95 to
21.4.96 from 10% to 5%. It is the case of the
applicant that as per Memo dated 7.4.98% i.e. offer
of appointment as at Anneere A;109 he was entitled
to get his pay fixed in the deputation post
(Rs.3700-5000) under the operation of normal rules
or draw pay of the post held by him in the parent
organisation plus DDA In accordance witn Li#
conditions stipulated in the 0WM Sais 4.5, 61 of
Ministry of Finance as modifivd From timé to Time.
spplicank  argued tinet nkefore dolning The new post
on denutariosn haels. he contacted the CA and AD who
;

had Lnf0, med him that DDA would be @ 10% on jolning

the post at NOLDA. tecordingly, applicant  had

matad  For second alternative and he was palid DDA @
10% from 24.4.9% Lo S1.3.95. oA @ 16%  was

¥

sctually nald for two years and hence, the action of
respondent No.3 in suddenly decreasing it from 10%
to %% with effect from 1.6.95 is arbitrary and
violative of the principles of natural Justice.
Had the applicant been informed that he would get
DDA @ 5% on his Jjoining the new post on 22.4.9%5, he
would have opted for the scale of Rs,3700~5000‘ In
other words, by giving incorrect infTormation,
appl;oant had been made to suffer heavy finaﬁcial

loss. Since it is the mistake on the part of &-%,

P

principles of natural justice would redquire that



(53
the applicant should have been gilven an oppertunity
to draw pay in the scale attached to the post

instead of DDA, To add strength Lo nhis

B

contentions, applicant drew our attentlon to the
order of the Tribunal in the case of Janardhm@n
Pillai V¥s. Registrar, Customs Excise -and Gold
Control Appellate Tribunal (19%1) . 17 ATC 12,
wharein it has been held that terms and conditions
of deputation must be intimated precisely before an
emplovee accepts deputation assignment and that
normally deputation must result in gaic to the
anployee concerned. Applicant has also cited tLhe
case of .Ch@nder Bhan ¥Ws. UOI (1987) 3 ATC 432 to
Blghlight that show cause notioe stiould have Dbeean
given before - emoluments were modified to  the
diamdvantage of the employee and that reduction in
emoluments cannot be done unilaterally,  adversely

affecting the employvee concerned.

5. Respondents Have taken the gténd that.tramgfer
from Delhi to NOIDA is transfer within the same
station and hence payment of DDA @-10% irestead of
5% is illegal. The objectlions ralsed by the Audit,
who noticed irregularity in the over—payments made,
wera examined and were Tound to be in  accordance
with the Government of Indla’ s declslon in Qrder

4o, 1% below SR 116 which stipulates the basis

£

bow the term (same station) has to be understood.

92

Simme  NOIDA  is  contiguous to  Delhi/New Delhl
Municipality, it is termed as same station for the
aurpose of TA/DA and other allowances. Nption once

exercised, as in  the nresent cEse, wide

s Lo
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communication of the applicant g L LEs 8T hes Lo
he treated as final anu g Lhe present cese rewlsed
opbint  was not parmissible hecausse it did not fall
within the purview . of oiroumstanées leading to
vevisi&n of option as menticned in para 4.3,
Section 1 of Appendix 5 of FRSR Part I. ‘?@coveriea
of overpayments made in good falth cannot be walved
as per directions contained in Rule 170111 of
pelegation of Financial Power Rules {(DFPR  Tor

shortl, 1978.

g. In the facts and circumstances aforementioned,

the féllowing jssues fall fTor determination:

(1) Whether the proposal for recovery of
overpayments made was in violatiorn wof
srinciples of natural Jjustice?

{11y Whether NOIDA falls within the
Jurisdiction/definition of the same
station or could be treated as A
different =tation since hars. of
‘applicant steood changed and\kgrantﬂ of
A/ DA, transfer and packing allowance
receiverd by the applicant could he
ratainad by him;? and '

rt
=
o

(11i) whether an smplovee, after
coted for a particular package of sa
could bhe permitted to change the
suiting to the developments of the casez

We shall now discuss. the lssues ir seriabim:
7. It is well settled in law thab any actlion that
visits -an gmplovee with adyerse civil conseguences
has to be preceded by & formal warning. In the
present case, the applicant was pre-warnaed of  the
Qverpayméhts tQ the erxtent of R3.8330 having bsen
made to him and of the need for effecting recawvery

vide respondents’ communication  dated

[25]

0.3,96

addressed to him. Instructions to eff

iy

ot recovery
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of the aforeald amount, as in LPC dated 17,%.96,

were Lherefore preceded by a written communication

in advance., It was only because of that prior

intimation that the applicant could make  large
numoer  of representations at different levals
highlighting his grievances. Applicant, therefmrey_
cannot  take @ plea of rules Qf natural iustice

having been violated.

=Q

. We find that the Ministry of Finance

(Department of Expenditure) vide its order dated

P

1.1.20  has stipulated that Central Government
emplovees whose place of duty is within the
Industrial township of NOIDA shall be paid HRA and
Compensatory (City) Allowance (CCA for shortl at
the rate applicable to Delhi. IFf NOIDA is treated
as part of the same station for the purpose of HREA
& CCA, it cannot be held to be g different station
for the purpose of grant of DDA, We Find *that
gpplicant . has challenged OM dated 1.8.89 wherein
Faridébad has been declared as contiguous to Delhi
anch submitted that what is applicable for Fafidabad
1s not applicable for NOIDA. Such a mmnteﬁﬁian

cannot be supported in view of the following:

"6.LIST OF STATIONS WHERE HRA AMD CCa ARE
ADMISSIBLE UNDER SPECTAL ORDERS
(Swamy s - FR&ESR, Part Vi

Faridabad Complex HRA and ML
ﬁhaaiahad-MuniciDalityj CCa Delhi
Alr Force Station~-Hindon ates

GUurgan MC, NOIDA Township

.._u-......,._....m.-w.m..-.__-_m__m._.._-..wwMM......._H......-..._mw.. e b R

(Authority oM dt. 5.2.98)
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3, Applicant s contention based on Directorate o7
Census Operations’ letter dated 20.10.97 that NQIDA

does not  Form  part of Delhi/New Delhi cannot be

relied . upon. This is because the s@id
L2 .
communlidation Was issued as a measure of

clarifications redquired by the Department of Posts
s ragards  issues on postal zones. Mere change of
working station or hars. does not make @ case of

acking

[

change for the purpose of TA/DA and r
allowance etc. Tnstructions contained in Miniatry

Finance {Controller of Accounts) OM  dated

—
o

%
23.%3.94 clearly indicates the positlon that NOIDA
is within the same stationy to he treated as
contiguous area of Delhi/New Delhi. Such evidences
lend support to the contention that NOIDA is & part
of the same station - Delhi. The applicant, or the
sontrary, has not produced any direct oproof to
indicate that NOIDA 1s outside the contlguous area
of Delhi entitling Central Government emplovees
DDA, CCA and HRA at rates other than applicable to

flelhi.

10, We Find that the applicant by his letter dated
22.4.93 -had given his option indicating That QQI
ereby opt to draw payof the post held by me in the
Sarent organisation which may kindly be acceptead”)
Siibseguently, on receipt of communication dated
3003;96, applicant submits that had CA/AQ or PAD
given proper advice/guildance, ﬁe would have nevar
\ . .

opted for deputation pay. Accordingly}he submi tted

i

i

fresh  option Tor fixation of pavy in the =zcale

of Rs5.3700-5000 of the deputation wpost. Applicant




has tried to approbate and probate which 13 not
permissible as per law. Option once ererclised is

treated ¢  final and revision of the same 1s not

o

permissible in terms of rulesﬁptovigions contained

ip para 4.3 of FRSR Part II. Situation under which

.an employee can .be permitted to revise his/her

gption is not found in the present case, in Le
‘of the aforesaid rules. As regards recovery, the

OM No.FZ4(5) EGI(A) 62 dated 6.2.6Z provides the

following:

"Recovery of overpavyments made to
Government servants should not be wlved
geraely on the ground that the overpayment
was made in good faith and that recovery
wo ) o cause hardship. In thie
connection, attention is invited to para
% of the report of the Military Accounts
Committee on the Appropriation Accounis
for 124344, wherein it was emphasised
that every overpayment of money %o a
subhlic servant is, and must be regarded
as, a debt owed to the public and all

§0<ﬁtble action should be taken to
3 recover 1t with despatch. Tha poliay of
the fovernment will be to enforce

recovery i all cases where it is
mssible and where the Government servant
concerned 1s not clearly entitled to the
money In aqdestion, even after it has besan
drawn in good faith. It is not, howsawver,
intended that the extreme criterion of
DhY$LC@1 impossibility to recover the
dues = nould be enforced, where such
recovery might cause, in the cpinion  of
the competent authority, undue hardship
or distress in genulne cases.”

11, We Ffind similar provisions are also available

under Rule 17 of the DFPR, 1978.
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12, In the background of the ciroumstances

aforementioned, the claims of the applicant in bolh

e

the OAs lack merit and cannob he sustained in terms

of rulesfr@ggﬁitiona on the subliect. Bobth OAs are

* -
&
.

dovaid of merits and are accordingly dismiszsed.

There shall be no arder as to costs

L.

oV



