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- CEMITRAL ﬂDMIﬂIBTRATIVE TRIBUMAL \\“f
PRINCIPAL BEMCH: MNEW DELHI
B Mo, 2503/97
Mew Delhi, this the iﬁffl day of December, 1998

HOM BLE SHRI T.H. BHAT, MEMBER «3)
HOM BLE SHRI S.P.BISWAS, NEMBER (&)

I the matter of:

Shii H. UL Khan

Upper Division Clerk

/o CWE (Alr Forcel

Palam. .

Delhi Cantt.-130010. eoa. Applicamt
{(By Advocate: M.Ranaganathsamy)

Vs,

1. Union of India, through Secrsatary
Ministry of Defence,
South Rlock,
Hew Delhi~-110011.

2. Engineer-in-Chief,
Engineer-~in-Chief s Branch,
Army Headqguarters,
OHG PO, Mew Delni-t10011.

3. Chief Engineer Western Cotmmand
Chandimandir-134107.°

4. Chief Engineer Alr Force (WACS,
Jalandhar Cantt-14400%.

(52
P

Commander Works Engineer (Alr Foice)

Palam,

‘o Delhi Camtt.-110010. ++.. Respondemts
{(By Advocate: Sh. R.P.Aggarwal)

delivered by Hon ble Shri T.N.Bhat, Member (I)

The guestlon tLthat falls for determination in
this 04 Tlled by the applicant under Section 19 of the
Administrative Tribunals Act is as to whether an emploves
transterred on his own reguest and pLace& @t the bhottom of
the senlority 1list 1in the new unit can c<laim seniority
wikh reference to his initial date of appolntment/posting

in the old unit.
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. The applicant was appoiﬁted as LDC on
18.4.72 in the Punjab Regimental Centre, Meerut Canti® and
WAas L@tér posted to the office of Garriszon Englneer
(Project) Bareilly under Chief Engineer, Céntrai Commeand,
Lucknow on 1.9.72 under the surplus/ deficiency vscheme,
He was further posted to the office éf Garrison Engineer

(MES ), Bareilly under Chief Engineer, Central Command,

IRy

Lucknow and  remained posted there up  to 17,06, 80,
Theresafter the applicant was posted to the office of
Engineer—in-Chief s Branch, Army Headguarters, MNew [DRelhl
gnder the Chief Engineer, Western Command, Chandimandir at

fiis own request.

3. In the month of Septembsrr 1995 the
apnlicant was promoted as UDC while he was serwing with

Garrison Engineer (Alr Force) Suratgarh and his pay and
allowances against the post of UDC was allowed w.e.f.
19.12.94, However, by the impugned order dated 28.8.97
the Chief Engineer, Western Command, Chandimandir  has
reverted the applicant from the post of UDC to the post of
LDC on the ground that his  senlority had wrongly lbesn

reported by  the Zonal Chief Engineer as 18.4.72 while his

§

seniority should have been ccounted from the date of
reporting to the Western Command, i.e.« 18.6.80, Prior to
the aforesald order a show cause notlce had been given to

the applicant as to why he should not be reverted te the

-

post of LDC as his case for promotion had been considersd
on the basis of wrong seniority. The applicant zubmitted
his reply and after considering the same the impugned

order dated 28.8.97 was passed,

! e
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&, . The applicant assails the impuaned order

mainly on the ground that his past servic@ in the Central
Command had correctly hean éounted whille aranting
promotion to  him in 1995, Tt is further contended by him

that the instructions contained in CPRO 73/73 having been

made applicable to the personnel serving in MES w. @, T,

16.12.8% only past cases could not have been reopenad,

The applicant has given the instances of four people who
had been allowed to retain their original seniority and

were granted promotion in thelr own turn.

5, The respondents have contested the 04 by
filing a detailed counter in which it has heen averred
that the ilmpugned order Was pazsen after nroper

consideration of the reply submitted by the applicani to

the show cause notice. it is further contended that

6]

according to CPRO's 11/75 and 73/73 the applicant had lost
kis sehimrit§ and was reguired to he placed at the bobtom
of the senlority list. According to the respondents when
the applicant s  case was Torwardsd by the concerned unit
the original date of appolintment. of the applicant in the
Central Command was}wrongly shown while the fact that he
hrad been transferred tb Western Command on  compasszionals
grounds in 1980 was not mentioned. This mishkakse was
discovered later as several persons who were senior to the
applicant in the new unit had wrongly been denied

promotion.

&. The applicant has also filled rejolnder

relterating the averments made in the OA.

\z\M e,
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1. We have heard the learned counsel for The
parties and have examined the documents Tiled by them in

support of their respective contentions.

8. Although a specific plea was taken hy the
applicant in the OA that CPRO 73/73 could not apply 1n the
case of the applicant as the same was madg_apmlicabl& to
MES personnel only from the vear 198%, the learned counsel
for thé applicant did not ralse this plea during the
course of his arguments. The only contention made by the
learned counsel for the applicant is that according to
zseveral Jjudgments of the Apex Court as alsce & Full Beanch
dudgment of theé Tribunal the period of serwvice put in by
the applicant in the Central Command could neob be ighared
while considering his case for promotion. The lesrned
counsal for  the appllicant in this regard placed rallance
on K.R.Mudgal vs. R.P.Singh (AIR 1986 SC 2z08&) Hoientific
Advisor to Raksha Mantri  and another w3, V.M, Joseph
reported in JT 1998 (&) SC 20, and the Jjudgment of the
Apex Court in Union of India vs. C.M. Poonnappan {(AIR 1996
SC 764). He also cited before us the Full Bench judeament

af Lhe Tribunal in K. Balasubramanlam :

3

case, reported  in

i

1987 (4) ATC 805, The learned counsel Tor Lhe

H]

respondents, in reply, states that these Judogments go

agalnst th

63}

applicant and support the contention raised by

the respondents in the instant case.

9. We have carefully gone  through Lhe
indgments cited by the learned counsel for the applicant
and we find ourselves in adreement with the contentions of

the respondents’ counsel,

\ M
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10. In C.N.Poonnappan (supra) the Apex ocourt
has laid down the law that when s psison on trapsfer Trom
npe unit bo  another on compassionate ground is placed at
the bottom of the senicrity list in the transferred unit
his service &t the place from whers he was transferred
does not get wiped out. It has further been held that the
service put  in at the old unit has to be counted towards
experience/eligibility  fTor promotion in the unit whers he

Lransferred. This Gudgment of the Apex Court was

Jedt
%

delivered to retolve the difference of opinion amongst the
Benches of the CAT. While the Madras PBench of tLhe

Tribunal had. taken tLhe view that though on transfer on

compassionate grounds the emplovee loses his zenioriby and
is placed at the bhottom of the seniority 1list at the
transterred place, but for thé purpose of oromobtion  his
parlier service 1in the unit from where he was transferred
is ot compl@teiv wiped out and the sald szervice has to be
Lreated as experience for the murp@ée of his ellgibility

o zuch promobtion and i he 1s found ellalble L

T

matter of promotlon Das bto he considered op the basis  of

sepiority at the transferred nlace. The Bapgalore BRench

of the Tribunal, on the contrary, fract held thst  an

gmploves who 1s  transferred on  compassionate grounds

=

cannot have his earller service at the place Trom whet

was transferred counted even fFor the purpose of

elligibility and experience. It iz significant Lo note

that while approving and uwph@lding the view taken by Lhe
.

Madras Bench the Apex Court held thet the service rendered

in bhe unit  from where the officiel iz  transferred on

compasslionalte grounds would count only for the purposs

eligibility and that the mabter of promotion would be

considered on  the bhas) Che senlorlly at the nlace o

A
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which the offi clal i transferred. In other words., =zo far

I 6 1

as the que$tion of seniority is concerned the senliority in

[63]

the pew unit to which the dfficial is transferred would be

the governing factor.

11. In scientific Advisor to Rakshamantri
(supia) alsce the same view has been reiterated and it has
heen held, on the basis of the earlier view expressed 1in
C.N.Poonappan that where an emplovee is transferred {rom
one unit to another on compassionate grounds and is placed
at the hottom of the seniority list the serwvice rendered
by him ab the _earlier place from where he wasg transfarred
should be counted towards experience and eligibility for

gromotion. 50  Tar as  tne guestion of seniorlty iz

concerned that guestion was not answered in the sald

1

an the other hand, it was held that eligibility 1is

different from seniority.

[ The Judgment in K.R.Mudgal (supra) alsoc
does not support the applicant s contention ralsed in the
instant 0A, ‘ All that was held in the aforesald Jjudoment
was that a petition ch(llenglng inter-se~senlority  after
18 vears of issﬁance of the First seniority list would
deserve to be dismissed , on grounds of laches 85
zatisfactory service conéitionﬁ postulate that there
should be no sense of uncertainty amongst the Government
servants oreataed by filing;of wirlt petitions after several
YEArs, In the Iinstant case no senioriity 1list appears o

have been drawn  nor ha

w

any seniority list besen callsd in

@

guestion. The case is simply one of wrong permis




wanted to a person  who according

instructions was Junior Lo Lhose

time of granting promotion.

13, As regards the FTull

0

Tribunal in  K.&a, Balasubramanlan ve

.

case related to 8 person appol
-4

declared =zurplus  and accommodstbed

on wcomnpassinate grounds., The

oty
Sote

3

e
H

TLel

argainlisation

relavant

recrultment  rules provided that LDCH

in the grade wers eligible for pron

senlority--cum-Tiltness. A similar conditlion

sarvice was prescoiibed Tor promotion

compatitly axamination. It was

'\v‘

Lhat the service rendered i the
sheorption/accommodation of  the
organisation would count for the

Tor promotioh Thous Lne  samne

0

(einphaes

Lhe applicant in the instant case

rogalinzst him.

The Full

P4, The learned coun:

hes placed rellance on Gursharan Sinagh

& obhers renorted in (1

x\_o
[ %3]

2] 28 ATC
rendered by the Apex Court. In
working in the defence department

compassionate grounds had besen

hrew  unit  and he

z@nilor bte Lhe aopelant bhefore he

3]

aven after nhis transfer

Court held that by virtue of the ins
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(el 712/73)  the appelant in that case
seniority ovéf the transferese. In that case as well a
person Who had  come  on t}ansf&r ko a new unit o
compasionate grounds was granted promolion to  the next
kigher post while lgnoring the appelant iIn the case and
this was done on the basis of seniority given to Lhe
ir&néfer@é on the basis of his service in  the original
unit. The Apex Court allowed the appeal quashed Lhe order
of the Tribunal and upheld tne “dudgment of - the trial Court
guashing the said promotion.  This Jjudgment of the Apsx
Court sguarely  covers Lthe point in controversy in  the

instant case.

15, Another Division Bench of this Tribunal in
Mahesh Gah@twar‘and others ws. Union of India and othoes,
reported in 1998 (3) SLJ (CAT)Y 268 has expressed Lhe same
wiew., AfTter discussing all the previous judgmentslgﬁ Ths
s dect including  K.oa.Balasubrmanian, C. M. Poonappan and

Gursharan 5ir {supral, the Rombay Rench of the

5
r—-
=

fribunbal in  the aforesald case held that in the cass of

an employee tiransferred on compassionate grounds his

sarVice Can o) counted oply For  the nurpose af

eligibility and not seniority and that sven 1f =uch an

smploves, afler counting his  past service  waz  Tound

ellgible he would be considered for promotion only

u
-
"
i3

came wlthin the zone of consideration as per the seniority

in the new unit.

18, In view of these clear pronouncements from
the Apex Court and the Tribunal the wction of  the

=

i3
o

oS

spondents  in ordering reversion of the applicant has to

be upheld as the applicant had admittedly Jlost his

é
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seniority in the old unit on his btransfer on compassionabe
grounds to the Western Command in 1980, Viewsd as wuch,
this 0A deservas to  bhe dismizssed. e, aooordingly.

dismiss this 0A, but without any order as o Cosh.
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(& P BISWAS T ( T.M. BHAT )
Membap a0 Mambar (T3



