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!. By AdVoca te: Sh, N. Rancianathsamy )

VERSUS

1,)ri ion of Ii"idie! & Ur s.

(By Advocate: Sh. R.P.Aggarwal

Appl icarit

Respon den t

CORAM

Honblfci Shri T.N.Bhat, Member (J)
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1  . To be referred to the Reporter or not? J' Pf

ited to ot2. Whether it needs to be circulated to other
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(  T. N. BHAT )
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CEiaiTRAL ADS^INISTRATIVE TRIBm«L
PKIWCIPAL BEIfKH: IfW- DEILMI
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OA r4o. 2 503/97 •

Mew Delhi, this the day of December, 1 998

hWrSLE SHRI T. N. Bmi, MEWER; ((J)
BLE SHRI S. P. BISWAS, MEWIEER

... Applie®iTi)t

In the nvatter ofi'

Shr i H JJ. Khan

UpiDer Division Clerk
C/o CWE (Air Force)
Palarru

Carttt.-nOOIO.

(By Advocater. M. Ranaganathsamy)

Vs.

1. Union of India, through Secretary
Ministry of Defence,
South Block,
flew Delhi"! 1001 1 .

2. E n Q i n e e r -■ 1 n - C in i e f,,
Engineer-in-Chief's Branch,
Army Headquarters,
DHQ PO, New De1h i-110 01 1 .

3. Chief Engineer Western Covninand
Oil a n d i ma ri d i r -1 3 AI 0 7. '

A. Chief Engineer Air Force (WAG),
Jalcindhar Cantt~1 AA00 5.

5. Commander Works Engineer (Air Force)
Palam,
Dellii Caimtt.-110010. .... Respondeimts

(By Advocate'; Sh, R. Fc, Aggarwal)

ORDER

delivered by Kon'ble Shri T.W.Bhat, PHenmiber ((J)

The question that falls for determination in

this OA filed by the applicant under Section 19 of the

Administrative Tribunals Act is as to whetlier an employee

transferred on his own request and placed at the bottom of

the seniority list in the new unit can claim seniority

■yith reference to his inlticQ date of appointment/posting

in ttie old unit.
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2. The applicant was appointed as LDC on

18.4.72 in the Punjab Regimental Centre. Meerut Cantt and

was later posted to the office of Garrison tngineer

(Project) Bareilly under Chief Engineer, Central Command,

Lucknow on 1 .9.72 under the surplus/ deficiency scheme.

He was further posted to the office of Garrison Engineer

(MES) j Bareilly under Chief Engineer^ Central Command,

Lucknow and remained posted there up to l?.6„80,

Thereafter the applicant was posted to the office of

Engineer-in--Chief's Branch, Army Headquarters, New Delhi

under the Chief Engineer, Western Command, Chandimandir- at

his own request.

3. In the month of September 1995 the

applicant was promoted as UDC while he was serving with

Garrison Engineer (Air Force)' Suratgarh and his pay and

allowances against the post of UDC was allowed w. e.f,

'(9. 12.94,, However, by the impugned order dated 28.8.97

the Chief .Engineer, Western Command, Chandimandir has

reverted the applicant from the post of UDC to the post of

LDC on the ground that his seniority had wrongly been

reported by the Zonal Chief Engineer as 18.4.72 while his

seniority should have been counted from the date of

reporting to the Western Command, i.e.s 18.6.80. Prior to

the aforesaid order a show cause notice had been given to

the applicant as to why he should not be reverted to the

post of LDC as his case for promotion had been considered

on the basis of wrong seniority. The applicant submitted

his reply and after considering the same the impugned

ord€»r dated 2 8.8. 97 was Pcissed.
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4. The c^pplicant assails the impugned order

mainly on the ground that his past service in the Central

Command had corrGctly been counted while granting

promotion to him in 1995. It is further contended by him

that the instructions contained in CPRO 73/73 having been

made applicable to the personnel serving in MES w.. e.t.

■ 16. 12,85 only past cases could not have been reopened.

The applicant hias given the instances of four people who

had been allowed to retain their original seniority and

were granted promotion in their own turn.

5. The respondents have contested the 0.A by

filirig a detailed counter in which it has been avnerred

that the impugned order was passed after proper

consideration of the reply submitted by the? applicant to

the show cause notice. it is further contended that

according to CPRO's 1 1/75 and 73/73 the applicant had lost

his seniority and was required to be placed at the bottom

of the seniority list. According . to the respondents when

the applicant's case was forwarded by the concerned unit

the original date of appointment.of the applicant in the

Central Command was; wrongly shown while the fact that he

had been transferred to Western Command on compassionate

grounds in 1980 was not mentioned. This mistake was

discovered later as several persons who were senior to the

applicant in the new unit had wrongly been denied

promotion.

5. The cipplicc^nt has also ('1100! rejoinder

reiterating the averments made in the OA,
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?, We have heard the learned counsel for the

parties and have examined the documents tiled by them in

support of their respective contentions.

8. Although a specific plea was taken by the

aoplicant in tlie OA that CPRO 73/73 could not cipply in the

case of the applicant as the same was made applicable to

HES personnel only from the year 1985, the learned counsel

for the applicant did not raise this plea during the

course of his arguments. The only contention made by the

learned counsel for the applicant is that accordirig to

several judgments of the Apex Court as also a Full Bench

judgment of the Tribunal the period of service put in by

the c^pplicant in the Central ■Command could not be ignored

while considering his case for promotion. The learned

counsel for tiie appllicant in this regard placed reliance

on K.R.Mudgal vs. R.P.Singh (AIR 1986 SC 2086) Scientific

Advisor to Raksha Mantri and another vs. V.M.Joseph

reported in JT 1998 (4) SC 20, and the judgment of the

Ap€r< Court in Union of India vs. C. M. Poonnappan (AIR 1996

SC 754) . He also cited before us the Full Bench judgment

of "t11 e ri" iburia 1 in K. 8a 1 cisubramaniam ' s case, i-epor ted in

1987 (4) ATC 805. The learned counsel far the

respondents, in reply, states ttiat these judgments go

against the applicant and support the contention rai-sed by

the respondents in the instant case.

9 . W e have c a r- e f u 11 y gone t h i" o u g ti 1.1; e

judgments cited by the learned counsel for the applicant

and we find ourselves in agreement with the contentions of

the respondents' counsel.
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i 0, I n C. N. P o o n n a p p a. n (supra) t h e A p e x c o u r t

has laid down the law that when a person on transfer rrom

one unit to another on compassionate ground is placed at

the bottom of the seniority list In the transferred unit

his service at the place from where he was transferred

does not get wiped out. It has fui-ther been held that, the

service put in at the old unit has to be counted towards

experience/eligibility for •promotion in the unit where he

is transferred. This judgment of the Apex Court was

de 1 iVered to reso 1 ve the difference of opinion amongst t!■ie

Benches of tiie CAT,. Wiiile the Madras Bench of the

Ti-ibunal had- taken the view that though on transfer on

compassionate grounds the employee loses his seniority and

is placed at the bottom of the seniority list at the

transfei red place, but for the purpose of promotiori iiis

earlier service in the unit from where he was transferred

is not completely wiped out and the said service has to be

treated as experience for the purpose of his eligibility

for sucii promotion and if he is found eligible thet"! tiie

matter of promotion has to be considered on the basis of

seriiorltv at the transferr-ed place. The Bangalore Bench

of the Tribunal, on the contrary, had held that an

employee who is tr-ansferred on compassionate grounds

cannot have his earlier service at the place from where he

was ti'airsfer reuj counted evei~i for the purpose of

eligibility and experience. It is significant to note

that while approving and upheiding the view taken by the

Madras Benc'h the Apex Court held that tiie service re.ndered

in the unit from where the official is transferred on

compassionate grounds would count only for the purpose of

eligibility and that the matter of promotion would be

considered on the basis of- the senioi-ity at the place to
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Which the official is transferred. In other words, so tar-

as the Question of seniority is concerned the seniority in

the new unit to which the official is transferred would be

t h e g o V e r n i n g f a c t o r-.

!!. In scientific Advisor to Reiksharnan tr i

(supha) also the same view has been reiterated and it, has

been held, on the basis of the earlier view expressed in

C. N. Poonappan tl'iat where an employee is transferred from

one unit to another on compassionate grounds and is placed

at the bottom of the seniority list the service render-ed

by hirn at the earlier place from where he was transferr-ed

should be counted towards experience and eligibility for

promotion. So far as the- question of seniority is

concerned that question was not answered in the said cc-sse,,

On the other hand, it was held that eligibility is

d i ffe rent f r- om sen i oi- i t y. :

12. The judgment in K.R.Mudgal (supra) also

does not support the applicant's contention raised in the

instant OA. All that was held in the aforesaid judgment

was that a petition challenging inter--se-~seniority after

18 years of issu-ance of tlie first seniority list would

deserve to be dismissed ! on grounds of 1-eches as
1

•satisfactory service conditions postulate that there

should be no sense of uncertainty amongst the Governmer't

ser-Vants created by f ill n g ■ of wr i t petitions af tei- severa 1

years. In the instant case no seniority list appears to

have been drawn nor has any seniority list been called in

question. The case is simply one of wrong permission

,/
W
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aranted to a person who according to the Government

instructions was junior to those who were ignored at trie

t i m e? o f g r- a n 11 n q p r- o m otic n

13. As regards the Full Bench judgment of this

Tribunal in K. A., Balasubrarnanian vs. Union of India, that

cs.se related to a ipersori appointed bs LDc who was .Liatci

declared surplus and aocommodated in another organisation

on oornpassinate grounds. The relevant statufory

recruitment rules provided that LDCs with 8 years service

in tiie grade were eligible for promotion as UDCs subject

to seniority-cum--fitness,. A similar condition of 5 years

service was prescribed for promotion through departmental

competitive examination. 11 was held by the Full. Bench

that the service rendered in the old organisation prior to

absorption/accommoda tion of the official in tl ie other

orgairisatloti would count for the purposes of eligibility

for n i" o m o t i o r i t i i o u a 1 1 the s ain e would jip, t_ .ito u ri i,. foz

seniority (eiiiphasis supplied). Tiius., .instead or helping

the applicant in the instant case tine Full Bench judgment

Goes agaiiiSL inim.

1 A. The learned counsel for the respondents

has. placed reliance on '3ui"stiarai'l Sinqti Vs.. Union of Iridie

& othev'S i-epc-'T'ted in ( !995) 2 9 .ATC ! 09 whicii is a ii.idaine n c

rendered by the Apex Court. In that case an official

working in the defence depar tment who was trans ferred on

compassionate grounds had been given seniority of inis

or X. .g j. in a i. u r 11 c e v e n a f t e r i"i i s t i" a n s f' e i" o in c; o m u a s s i o n a t e

gr'ounds to ttie i iew unit and ine wvis; accor'dliiql v' placed

senior to the appelant before the Apex Court. The Aoex

Court held that by virtue of the instructions dated i „7. 7$
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(CPRO 73/73) the appelant in that case was entitled to

seniority over ti'ie transferee- In that case as well a

person who i'lad conie on transf'er to a new unit on

compasionate grounds was granted promotion to the next

higher post while ignoring the appelant in the case and

this was done on the basis of seniority given to the

transferee on the basis of his service in tiie origlricil

unit. The Apex Court allowed the appeal Quashed the order

of the Tribunal and upheld the judgment of ■ the trial Court

quashing the said promotion. This judgment, of the Apex

Court squarely covers the point in controversy in the

instant case.

15. Another Division Bench of this Tribunal in

Mahesh Gahatyar and others vs. Union of India and others,,

r e p o r ted i. n 1 998 ( 3 ) -S L. J (C A. T ) 2 6,8 h a s e x p r e s s e d the s a i n e

view. After discussing all the previous judgments on the

subject including K.A.Balasubrmanian, C. N. Poonappan and

Gursharan Singh (supra),, the Bombay Bench of the

Tribunbal in the aforesaid case held that in the case of

an employee transferred on compassionate grounds his past

service can be counted only for the purpose of

eligibility and not seniority and that even if such . an

empioyee,, after counting his past service was found

eligible he would be considered for promotion only if he

came within the zone of consideration as per the seniority

in the new unit.

16' ., In view of these clear pronouncements from

the Apex Court and the Tribunal the action of the

respondents in ordering reversion of the applicant has to

be upheld as the applicant, had admittedly lost h,is



seniority in the old unit on his transfer on compassionate

ciro'Unds to the Western Command in 1930, Viewed as such.

thi'S OA deserves to be dismissed. We., accor dingi v,

Y-

u;i. srni s  this OA, but without any order as to cost

l^lembei ^ A )'

''L/L/ua'

(  T.hL BHAT )

Member (J?


