
Central Administrative Tribuna*^
Prinoinal Renoh

O.A. 2391/97

cbvioL
O.A. 2043/97

New Delhi thin the 4 th day of Septemberj 1998 e

Hon'ble Smt. I.akshmi Swam i an than, Member{j).
Hon'ble Shri K. Miithukumar, Member(A).

O.A. 2391/97

\

Dr. (Mrs.) Asha Singh,
working as Professor
and Head of Department of Anatomy,
Man 1 ana Azad Medical Col lege,
R/o D-TT/87, Pa.nda.ra. Road, '
New Delhi. : . ... Appl icant

By Advocate Shri V.K. Mehta..

Versus

3.

Union of India through
Secretary,
Department of Health,
Ministry of Hea.1th and Fami ly Welfare
Nirman Rha.wan,
Mew De1h i-1 10 011.

The Dean,

Ma.nl ana. A-zad Medina. 1 Col lege,
New De1hi-1 10 002.

Union Publ ic Service Commission,
through dts Secretary,
Dholpur House,
Shahjahan Road,
New De1h i.

Govt. of the NCT of India.,
through Secretary (Health),
Deptt. of Health & Fa.mi ly Welfare
5, Sham Nath Marg,
De 1 h i .

Dr . IC. D. Tr i pa th i ,
Professor of Pharmacology,
Ma.ulana Azad Medical Col lege,
New De1h i .

Dr. Veena Choudhary,
Professor of Radio-Diagnosis,
Man I ana Azad Medical Col lege,
New De1h i .

Dr. I..D. Sota,

Professor of Optha1 mo 1ogy,
Man ) ana. A zad Med i ca I Col l e ge ,
New De1h i.
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8. Dr. CSTnt.).V. Prema,
Professor of Pat.ho.logy,
Ja.wa.har. T.a,-1 Institute of

Post Gradua.te Medical F.dcuation
and Pesearoh,

Pond i cherry.

q. Dr. (Smt.) S. Prabhu,
Professor of Pharnia.co 1 ogy,

Maulaha Azad Medica.l Col lege,

New De1h i.

10. Dr. (Smt.) Uma Goel ,
Professor of Obst. & Gynaecology,
I.ady Harding Medica.l Col lege,
New De1b i .

1 1 . Dr. (Smt.) Kami a. Sba.rma.,

Professor of Obst. & Gynaecology,
Maul ana Azad Medica1 Co 1 1ege,
New De1b i .

12. Smt. Dr. Krishna De.swa.1 ,

R/o 303, Sorn Vibar Apartments,
R.K. Puram, New Delhi. ... Respondents.

By Advocate .B/Bbri Madbav. Pan i ka.r and Vijay Pand ita.
for official respondents.

.Sbri C. Har i. Sbanka.r, counsel for the intervener -
Respondent 12.

Sbri D.K. Nag, counsel for Respondents 5,6,9 and 1 1

None for other respondents.
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Dr.(Mrs.) V..T. Cel ine,

Qr. No. D-11/332, Vinay Marg,
Cbana.kya.pur i ,
New Delhi. ... Appl icant. '

(.

By Advocate Sbri MP. Ra.ju.

Vepsu.s

1 . Un i on of Tnd i a

repre.sented through the
Secretary, Ministry of
Hea.Itb and Fami ly Welfare
(Department of. Hea.ltb),
CHS-TTT , Government of India.
Nirman Bbawan,

New De1b i .

Delhi Administration,

repre.sented through
the Secretary,
Delhi Adm i n i vSt rat i on ,

5tb Shamnath Ma.rg,
De 1 b i .
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Dean Maul ana Azad Medina! Col lege,
New De1h i .

Dr. V. Srinivasan,
Professor of Physiology,
Department of Physiology,
J1pme r,
Pond i nherry.

Dr. (Mrs.) Krishna. Deswa 1 ,
Professor of Phsiology,
Department of Physiology,
Ma.nl ana. Azad Medical Col lege,
Mew Delhi . ... Respondents.

By Advocates R/Rhri Madhav Pan i kar and Vijay Pand i ta. for
official respondents.

Rhri C. Bar i Shankar, conn.sel for intervener - Resnondent
5. . '

None for Respondent 4.

0 R D R R

—on Dlo Bmt. T.a.kshmi Swam i nathan . Member(J).

As the aforesaid two appl ications involve

simi lar facts and issues, they were heard together and are

disposed of by a common order. The appl icants have

impugned the promotion order dated 14.8.1997 passed by the

respondents by which 11 other officers of Special ist

Gra.de-T/Professors of the Teaching .Special ist .Snb-Cadre

(hereinafter referred to as '.Special ist Grade-T') of the

Central Health .Service (CHS) have been promoted to the

.Super Time .Scale (.ST.S) in Rs. .5900-6700 plu.q NPA. Tn

.short, they are aggrieved that persons who are junior to

them and Avho were inel igible for consideration for

promotion to the higher grade have been promoted by the

impugned order, in an i l legal and arbitrary manner.

Dr.

to.

Dr.

fy

2. For the sake of convenience, the facts in

Asha .Singh's case (O.A. 2.991/97) are being referred

.Shri M.P. Raju, learned counsel for the appl ic.ant

(Mrs.) V..T. Cel ine in O.A. 204.9/97 ha.s also adopted
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the main arguments submitted by Shri V.K. Mehta., lea.rned

counsel. Wherever necessary the additional facts and

arguments .ST:bmitted by the learned counsel for the parties

have been referred to in the individual cases. The

a.ppl ica,nt has submitted that she is senior to the officers

mentioned in the impugned order at Serial Nos. 3-1 1 in

the grade of Special i.st Grade-T. .Appl icant Dr. V.J.

Ce 1 i ne has submitted t.ha,t her name appea.red in the

seniority l i.st of Special ist Grade-T officers as on

1 . 1 . 1997 senior to some of the,officers shown promoted in

the impugned order, including Respondents 4 and 5. The

appl icant Dr. Asha. Singh is a direct recruit Professor,

Special ist Grade-T officer of CITS and assumed charge on

31.7.1991. Prior to that she bad been appointed as

T.ecturer in the CTTS w.e.f. 26.4.1974 and earl ier to that

she was a.lso working as Demonstrator in Ma\ila.na. Azad

Medical Col lege w.e.f. 1.4.1969. She has submitted that

by Notification dated 9.10.1979 she ha.s been subs ta.nt i ve 1 y

appointed as Assista,nt Prof essor/Spec i a 1 i st Grade-TT

w.e.f. 17.7.1979 and promoted later as Associate

Professor w.e.f. 1 . 1 . 1983 and given benefit of NFSG as

Associate Professor w.e.f. 22.5.1989.

3. Sbri V.K. Mehta, learned counsel, has

submitted that in terms of the Tikku Committee report, the

Government of T nd i a had taken a decision (1 .) to create 34

additional posts of Director-Professors in the scale of

Rs.5900-6700 in the Teach.ing Special ists Sub-Cadre of the

CTTS by upgrading an equivalent number of posts of

Professors (Rs.4500-5700) on floating basis; (2) that the

distinction between Non-Functional Selection Gra,de (NFSG)

and Functiona.1 Gra.de in Rs. 4500-5700 wi l l be el iminated in

IV
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the CHS and al l the Aasdeiate Profeaanrs in NFRG wi l l he

desis^nated aa Profeaanra from 1 . 12. 1991 ; (3) Al l

Profeaaor.a and Special i .at Grade-T off icer.a fNon-teach i ng)

wi l l be el igible for consideration for promotion to SAG

level po.at.a (R.a. .5900-6700) .subject to avai labi l ity of

vacancies nrovided thev have comnleted at least three

years of regular .service in the .scale of Rs. 4.500-.5700

i r respect i ve of whether the said service wa..s performed in

the Functional Grade or NFSG of Ra. 4.500-.5700. The

Associate Professors and .Spec i a 1 i .sts ,Gra.de-TT officers

presently in the NF.SG and to be designated aa Professors

a.nd .Spec i a. 1 .i sts Grade-T officer.s, r e.spect i ve 1 y from

1 . 12. 1991 shal l en mas.se be placed below the. existing

Professors and .Special ist Grade-T officer.s, respectively

for the purpo.se of preparing el igibi l ity l ists for

consideration for promotion to .SAG level posts. .Shri V.F.

Mehta, learned counsel , has submitted that in the

Government of Tndia. O.M. dated 14. 1 1 . 1991 it ha..s been

statf^d that the amendment to the Central Health .Service

Rules, 1982 wherever nece.s.sa.ry, consequent upon the a.bove

decision shal l i s.sue in due cour.se.

4. The method of recruitment of

D i rector-Prof e.saor in .Super Time Grade was by way of 100%

promotion. As the CH.S Rules, 1982 as amended by the Rules

of 1989 hav^e been i .ssued under Article 309 of the

Constitution, . .Shri V.TC. Mehta., . learned counsel , ha.s

submitted that ti l l the amendment of the.se Rules, a.s

.sta.ted by the respondents thern.se 1 ves, they cannot depart

f rom the requ i rernents ^'o~f e 1 i g 1 b i 1 i ty 1 .a i d down 1 n the

Rules, by relying on executive instructions, and that too,

from a. retrospective date. Under Rule 4 of these Rules he
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Ruhrnit.R there are two Special ist Grades i .e. , T aiid TT in

the same scale of nay. Rule 4(1) provides for 35 newly

created floating/common posts in the Super Time Grade of

Rs. 5900-5700 and promotion- to the post of

Director/Professor on the basis of a common el igibi l ity

l ist without regard to any .qpec i a 1 i t i es . The appointment

against such posts are to be made only if the officer

concerned has been duly assessed by a DPG in regard to his

suitabi l ity for holding the post and has been working in

the grade of Professor/Specia 1 ist Grade-T on regular basis

for not less than 3 years, fai l ing which he has been

working as a Prof essor/Spec i a. 1 i st Grade-T with 17 years of

regular service in Group A post.

5. The CHS Rules, 1982 and 198'9 were further

amended by the CHS Rules, 1995. Shri Mehta, learned

counsel , has submitted that it, is only after the amendment

of Schedule-TTT in the 1995 Rules that for purposes, of

promotion to Super TimeGra.de, Spec i a 1 i sts Grade-T with

three years regular service in the Grade of Rs.4500-5700,

irrespective of whether the said service was performed in

the Functional Grade.or NFSG in the scale of Rs.4500-5700,

have been considered, e 1 i g-i b 1 e and these rules do not also

apply from a retrospective date. The main contention of
the learned counsel , therefore, is. that per.sons at Serial-
Nos. 5-11 of the impugned, order were only Associate
Professors and were ' designated as Professors by the
Government of India decision in 0.M. 'dated 14. 11. 1991

w e.f. 1 .12.1991. His contention is that Respondent 1
cannot place rel iance on thisO.M. to deem Associate

Professors who have been granted NFSG, as Professors from

1 . 12.1991 for purposes of el igibi l ity from a date i-ven
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prior to that' date. Ha has submitted that Associate
Professors cannot. therefore, be equated with Professors

Special ist Grade-T for promotion to SAG Grade. He has

also submitted that the provision of the rules having, not

been amended even after issuance of the O.M. of

14. 1 1 ..1991 , the Government decisions cannot override or be

contrary to the ' express provisions of the existing

statutory Rule.s. He submits that persons at Srial Nos.

3-4 of the impugned order, i .e., Dr. K. D. Tripathi,

and Dr. Veena Choudhary were directly recruited as

Professors (.Special ist Grade-T) on 20.8.1991 and

1 . 11. 1991. respectively. whereas the appl icant was

directly recruited as Professor on 31.7.1991. He submits

that whereas the appl icant became el igible for proniotion

to the next higher grade of Director/Professor after three

years on 31.7.1994. those Associate Professors who were

designated as Professors w.e.f. 1 . 12. 1991 were not even

el igible for con.s i derat i on on the cut off date 1 . 10. 1994

by the DPC which considered the vacancies for 1994-9.5 and

therefore. wrongly promoted by the impugned order.

Applicant has a1 so submitted that no adverse reports have

been commun i ca.ted to her.

^  Tn the rejoinder fi led by the appl icant

.Shri Vijay Mehta, learned counsel , has referred in

narticular tn the ca,se of Dr. (Mrs.) Veena. Choudhary,

Respondent 6. who was promoted as Director/Professor bv

the impugned order. He submits that she has been wrongly

shown at Rerial No-. 1 in the El igibi l ity I.ist-TT even

though she was directly appointed as Professor on

1 ., 1 1 . 1 991^ bu t she was also not el igible to be pla,ced in
el igibi l ity T.ist-T as she had not completed three years
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servioe as Professor on t.he out, off (ia.t-e of 1 . ID. 1994 for

consideration for the vacancies of 1994-95. He has also

reiterated tl^n argnments in the 0.,A. that O.M. of

14. 11. 199! ca.nnot override the sta.tutory CHS Holes of 1982

nor can .Associate Professors be equated to

Professors/Special ist Grade-T ,even prior to .1 . 12. 1991 .

He, therefore, submits that the whole approach of

Respondent T in the conduct of the DPC proceedings held on

■bUIt'

24. 1 . 1997 and_^ process of promotion 'was v^itiated as they

have considered inel igible persons. He has, therefore,

submitted tha.t the respondents may be directed to hold a

review DPC for the post of Director/Professor and consider

only el igible persons strictly in accordance with the

Rules. He has rel ied on Tarsem Singh & Anr. Vs. State

of Punjab and Ora. (1994 (5) SCC 392) and Shri M.P.

Raju, learned coTinsel , has rel ied on Syed Khalid Rizvi &

Ors. Vs. Union of India and Ora. (1993 Supp. (TTT) SCC

575), J&TC Public Service Commias-ion & Ora. Va. Narender

Mohan & Ora. (1994 (2) SCC 630) and Union of India & Ora.

Va. M. Rhaakar & Ora. (1996 (4) SCC 416).

7. Respondent 1 i .e. the Ministry of Health

a,nd Fami ly Welfare have fi led tivo repl ies, one on 4.2. 1998,

and another Additional reply on 19.5. 1998 in pursuance of

the Tribunal 's order da.ted 1"2.5. 1998. Tn the first reply,

they have submitted that against the 12 vacancies for the

posts of Professor - Director for the year 1994-95, which

were to be referred to TJPSC for holding the DPCs for

promotion, according to CHS Rules, 1982, two el igibi l ity

l ists were prepared, namely, one containing the names of

officers haying three years regular service in the grade

of Professor (Rs. 4.500-5700 ) , fai l ing which Prof e.ssors with
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17 years regular service in Group 'A' post.s

for consideration. They have submitted tha,t in the case

of appl icant, Dr. Asha Singh she was included in T.ist-T

and in the case of appl icant, Dr. Cel ine, she was

included in I.ist-TT. Tn the Additional reply, however,

they have reversed their stand. They have j, subm i tted that

the sentence "two el igibi l ity l ists were prepared, one

containing the names of officers being covered under the

first condition and the second containing officers being

covered under the fai l ing which clause" was written

inadvertently and is not in keeping with the facts. They

have regretted the mistake. They have submitted tha,t the

correct stand which they now take is that two el igibi l ity

l ists were prepared, one containing the names of~ regular

Professors iv i th three years regular service in the grade

and the other containing the names of officers who have

been redesignated as Professors w.e.f. 1 . 12. 1991 with

three years regular service in the grade of Rs.4500-5700

as Associate Professors (NF.SG) service. Tn support of

their additional reply, they have placed the letter

written by them on 28. 1 1.199B to UPSC. Shri iV1a:dhav

Panikar, learned counsel , has submitted that in Para (V)

of this letter, the Ministry had duly informed the TJPSC

that the req u i rement of 17 yea.rs Group 'A" service in the

"fai l ing which clause" wM^eh has not been operated, as

officers with three years service a,s Professors/NFSG were

ava.i la.ble for consideration for promotion. They have

submited that as a result of the Govt. of India decision

to accept the recommendations of the Tikku Committe by

Notification/0.M. dated 14. 1 1 .1991 , in particular,

paragraphs 5 and B thereof, the distinction between NFSG

and Functiona.1 Grade has been el iminated in the Gentra I
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Health Service. According to them, al l Professors who

have completed at least three years regular service in the

scale of Rs.4500-5700, irrespective of whether that

service wa.s performed in the Functional Grade or NFSG were

el igible to be considered for promotion to SAG level ,

subject to avai labi l ity of vacancies. Shri Madhav

Panikar, learned counsel , also submitted that the Tikku

Committee had gone into the whole question of the service

conditions of doctors who had, gone on strike^ and made a,

number of r^ecommenda.t i ons for their betterment which was

examined and accepted by Government in the O.M. of

14. 1 1. 1991 and, therefore, the issue.s raised here must be

looked at from that perspective a.s a. whole.

(

8. The official respondents have stated that

appl icant Dr. Asha, Singh has been placed at Serial No. 3

in el igibi l ity I.ist-T showing her as el igible under the

three years regular service as Professor w.e.f.

31.7.1994; and appl icant Dr. V..I. Cel ine has been shown

at Segial No. 3 in el igibi l ity I.ist-TT which contains
i

the name.s of redes i gnated officers. They have submitted

that ivh i 1 e Dr. Cel ine was gra,nted the NFSG scale on

15.3.198$, Respondents 4 and 5 in her O.A. have been

shown (^jun i or to her in the same l ist, as they were given

the NFSG w.e.f. 20.3.1989 and 22.5.1989, respectively

and, therefore, she ca,nnot have any grievance.

9. Shri Madhav Panikar, 1 ea.rned counsel , has

submitted that the DPC which was held on 24. 1 . 1997 has

duly considered the el igible officers for promotion. The

promotion was on selection basis on merit. He has

produced the DPC proceedings for our perusal from which it
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is seen tha.t. bnth the appl jeB,nts in the, 0. As before us

have been graded 'Good' whereas al l the private
/  ■ .

respondents who have been inelnded in the impugned

promotion order have obtained 'Very Good'. He has

submitted that since the post of D i rector/Prof essor is a.

selection post under the CHS Pules, where the bench mark-

was Very Good" and the appl icants have a 1 ready - been

considered by the DPG. they can have no further

grievances. They have also submitted a brief note stating

that during the relevant period 1994-95 for which DPC was

held, there were 74 posts of STS in the Teaching

Special ist Sub-Cadre Cc'opy placed on record).

in. Respondents 5 & B, Dr. Tripathi and Dr.

, Veena. Choiidhary, have also fi led their reply. They have

.submitted that they have been promoted as Director

-Professor oh the basis of a. regular selection process.

They rely on Note-T of the CHS Rules, 1982 and submit that

they have been selected, on merit, by DPC where appl icants

have also been considered and they have not found them

fit. Hence they contend that the promotion order is legal

and val id.

%

11. .Shri Hari Shanliar, learned counsel for

intervener. Respondent 12, has submitted written arguments

which are placed on record. He has, inter al ia, submitted

that since the a.ppl icant. has not raised the question of

el igibi l ity of the intervener for appointment to the

higher post or to the proceedings of the Selection

Committee in the O.A., she cannot do so now without proper

pleadings and amendment of the O.A. He has submitted that

the posts, in question, are the seniormost posts in the
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suh-oa.dre. Acoording to him, adthough Respondent 12, Dr.

■Krishna Deshwa 1 has been permitted to intervene in the

ease, another officer Dr. Sr i n i va.sa.n , who is admittedly

senior even to her and has now retired from service on

snperannnation^ has not been imp leaded. He, therefore,

submits that if the O.A. is al lowed, it could result in

serious civi l consequences to these officers and

miscarriage of justice. On merits, he has submitted that

there is no distinction between persons regularly

appointed as Professors and those redesignated as

Professors in so far as el igibi l ity for promotion to

Di rector/frofessor post is concerned. I.ea.rned counsel

contends that the O.M. dated 14. 1 1 . 1991 is not in any way

contrary to the provisions of the CHS Rules, 1982 or there

is any confl ict between them but it merely supplements tbe

CHR Rules. He rel ies on State of U. P Vs. Dr. .Anupam
(1993 5C(i:(aupp.1 )P--5 94

Gupta £ Ocss/ihat administrative instructions l ike the O.M.

can be held as fi l l ing the "^yawning gaps in the Rules and

not supnl ant. i ne- them" .

12. We have very careful ly considered the

pleadings and the submissions made by the learned counsel

, for the parties.

13. From the above facts, it is seen tha.t

Respondent 1 prepared two el igibi l ity l ists, i .e. I.ist-T

and T. ist-TT. They have stated that there were 12 vacant

posts under the CHS Rules, 1982, during the yea,r 1994-95

for wh i ch DPC wa..s held on 24 . 1 . 1 997 when el i g i b 1 e per.sons ,

including the appl icants in these two O.As, have been

considered. The cut off date for consideration of the

officers for promotion was 1 . 10. 1994. The nosts of

/
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D i reotnr/Prof ef?sor , and "Floating Poata" under the C.HS

Rulea a,re ba,aed on aeleotiona to be held by a DPC on the

baa i a of a nommon el igibi l ity 1 i at of Specia. l iata Grade-T

offioera from the tea.obing and non-tea.ob i ng apeoial iata
I

aub-oadre. Tn Union of India Va. Dr. P. Rajaram and

Ora. (1993 Supp (2) SCC 326), the Supreme Court baa held

that promotiona under Rule 4 ( 1 f)) of the CHS Rulea to the

Super Time Grade cannot be made only on aeniority l)ut

aboil Id be on merit.

14. However, the ma. i n queation for

oonaideration here ia whether inel igible offioera have

been included in the F. l igibi l ity T.iata which h8..a made the

de 1 i berat i ona of the DPC proceedi'nga i l legal and

arbitrary. Rule 4(1f))(i i i) of the CHS Rulea, 1982

providea a.a fol Iowa:

"The appointment againat auch poata shal l

be made only if the officer concerned haa been

duly aaaeaaed by a. Depa.rtmenta, 1 Promotion

Committee in rega.rd to hi a auitab'i l ity for

holding the poat and haa been working in the

grade of Prof eaaor/Spec i a 1 i at Grade-T on a.

regular baaia for not leaa than three years.

f a i 1 i ng wh i ch , h aa been wor king a a^ a

Prof ea aor/Spec i a. 1 i a t Grade-T with 1 7 years of

regular service in Group'A' _D_o a

a

(Fmphaaia added)
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The above rules were amendefl by the CHS Rules

of 1^96 and the latter Rules would not apply to the

promotion posts for the vacancies in 1994-95, which is the

subject matter in these two O.As. _By amendment in

Rchedule-TTT of the 1995 Rules, for purposes of promotion

to the Super Time Qrade (STG), Special ist Grade-T officers

with three years regular service in the gra.de of

Rs.4500-5700, irrespective of whether the said service was

performed in the Functional grade or NFSG of Rs.4500-5700

were made el igible to he cons i dered^ f a. i 1 i ng wh i ch^ 1 3 yea.rs

combined regula.r service in the grade were to . be

considered on the basis of a common el igibi l ity l ist of

Teaching special ities. These Rules them.se Ives have not

been given effect to from a retrospective date.

\

Therefore, whi le prepar i ng the el igibi l ity T.ist.s of

Professors who are el igible for con.s i derat i on for

promotion in the Super Time Grade/.SAG the el igibi l ity of

the officers has to be considered as prescribed in Rule 4

( 1 0 ) f i i i ) of the CH.S Rule.s of 1982^ amended by the 1989

Rules. Tn the first reply fi led by Respondent 1 on

4.2.1998, th/ey have stated that according to the. CHS' Ru 1 es

1982, they have prepared two el igibi l ity l ists,' one ha.ving

officers with three years regular service in the grade of

Professors (Rs.4500-5700)^fai 1 ing which Professors with l7

1  ̂years regular service in Group 'A' posts, La.ter onwthe

additional reply fi led in May, 1998, they have changed

their stand relying on the O.M. of 14. 1 1 . 1991.

15. On perusa 1 of el igibi l ity I. i st- T , it is

seen that the four officers in this l ist, including

appl icant Dr. Asha Singh^ have been appointed a.s

Professors on various dates in 1991 and were, therefore
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qual ified fnr cons i dera.t i on for promotion on the out, off

date of 1 . 10. 1994. Tn the el igibi l ity I. i.st-TT, we find

that Dr. (Smt.) Veena Choudhary who ia plaoed at Serial
/

No. 1 has a 1 ao been appointed aa a. direct recruit

Profeaaor on 1 . 1 1 . 1991 but could not be placed in I.iat-T,

aa ahe did not have three yeara regular aervice in that

grade on the cut off date. We find that ahe co\jld not

alao have been nlaced in T.iat-TT at Serial No. 1 aa ahe
)

doea not fulfi l the "fai l ing which olauae" under the

aforeaa.id Rulea. Tn Col. 4 of I.iat-TT, it ia aeen that

although Dr. Veena Choudhary ia pla.ced at Serial No. 1

in the l iat of 27 el igible ca.ndidatea, ahe i a ahown to

have been appointed aa Lecturer in 1.982, wherea.a al l the

other officera aga.inat whom a date ha.a been indicated, are

abnwn to have been appointed a.a T.ecturera much earl ier

i .e. between 1973 and 1980. Moat of theae other officera

who have been appointed to a Group 'A' poat prior to

1 . 10.1977 would, therefore, be el igible tn be conaidered

I  I

under the fai l ing which ola.uae in the Dulea. Tn th i a view

of the ma.tter^ we find officera placed at Serial No^ g 24-27

of I.iat-TT alao do not have 17 yea.ra aervice in Group' A'

aervice. Apart from thia in the caae of Dr. . Veena.

Choudhary, there ia another anomaly. Fven aaauming for a.

moment that the atand ta,ken by the offficia.1 reapondenta

in their additional reply ia tena.ble, ahe could not be

placed at Serial No. 1 when other officera who have been

placed junior to her from Serial Noa. 2-27, including the

appl icant Dr. Cel ine have been ahown a.a placed in NFSG

between 1988-1989 whereaa ahe h.aa been ahown in that grade,

only from 1 . 1 . 1991. Therefore, el igibi l ity T.iat-TT has

not been prepared in accordance with the Rulea or any

diacern.ible criteria. We, therefore, find merit in the
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oontftnt, i ons of Shri V.T\. Mftht.a., learnefi ooun?!Bl snmo

inel igible nffioers have been nlaoed in the el igibi l ity

l ists whioh are not in aooordanoe with the 1982 Rules. Tn

the oi rournsta.noes of. the case, we f i nd the stand taken by

the offioial respondents in the additional reply dated
'l .

19.5.1998 that they have made a, mista.ke whi le fi l ing their

ea.rl ier reply rega.rding preparation of el igibi l ity T.ist-TT

not only tj rioonv i no i ng but. in v^iolation of the CHS Rules^

1982 and devoid of merit.

IB. The contention of the official

resnondents in the additional reply that el igibi l ity

f  "
I  i T.ist-TT has been nrena.red eiving the names of the officers

who have been redes i gnated a..s Profe.ssor.s w.e.f. 1 . 12. 1991

and have three year.s regular service in the grade of

Rs. 4500-5700 as .Associate Professors CNFRG) is also not

supported by any Rules. Even taking into account. the

Government of T nd i a. decision in the O.M. dated 14.11. 1991

when the concerned officers in the NF8G were redesignated

as Prof e.ssors w.e.f 1 . 12. 1 991 , the ef f ect of the act i on of

the respondents would mean that these officers would get

the benefit of their service from dates even prior to

1 . 12. 1991 or. the date of i;be Notification of^ O.M. on

14. 11. 1991 which thev cannot do. Therefore, the reasons
I

given by the official respondents in the additional reply

that because the Government o^f Tndia had acc^epted the

recommendations of the Tikku Committee to obl iterate the

distinction between NFSG and Functional grade and to

designate al l .Associate Professors as Professors from

i  . 1 2. 1 99 1^ that can be given effect to from a, date prior

even to the pub 1 ication of the O.M. on 14.11.1991 is

total ly irrational and arbitrarv. Tt is .also settled law
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that executive instructions cannot be contrary to^supplant

statutory Rules. It is also relevant that in Para 3 of

the O.M. it has been specifically mentioned that the

amendments to the CHS Rules, 1982 will be issued in due

course^,which was only done by the amendments of the Rules

in 1996- Even these Rules do not have any retrospective

effect. Therefore, till the CHS Rules were amended in

1996, the requirement of three years regular service in

the grade of Professor/Specialist Grade-I cannot be

equated with service of a Specialist Grade-II officer-

4-
'  17. We, therefore, find no rationale in the

stand taken by Respondent 1 in the additional reply filed

in May, 199'8. The letter dated 28.11.1996 addressed to

UPSC which they have annexed to the additional reply to

show that they have not relied on the "failing which

clause" in the Rules was available to them even prior to

their reply dated 4.2.1998 and, therefore, there appears

to be no reason why they could not have stated the correct

position in the first reply itself. The number of

corrections referred to in the letter also seems to

indicate their rather casual attitude in holding the DPC

for selection to such senior level posts in CHS.. For the

12 vacancies in 1994-95^ as there were only 4 Professors

with three years service in that grade for consideration

for promotion to the next higher post of

Professor-Oirector, Respondent 1 ought to have prepared

the list of eligible officers under the "failing which

clause" in accordance with the Rules. The judgements of'

the Supreme Court in Tarsem Singh and M. Bhaskar''s cases

(supra) relied upon by the applicants are applicable to
(

the facts of thEse cases. The O.M. of 14.11.1991 cannot
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confer retrospective benefits on the promoted officers.

In the facts of this ̂ ase, we also find Respondent 1 has
used the 0-M-ofi^'to supplant the statutory Rules and have
gone even further more than^what was intended by the
Government decision of In this view of the

matter, the O.M. has been implemented contrary/ to the

Rules. So the decision in State of U-P- Vs. Or. Anupam

Gupta (supra) is not applicable-

IS- For the reasons given above, we find that

the. official respondents have not acted in accordance with
!  I

the applicable Rules in preparation of tho eligibility

lists- What the official respondents seem to have done is

to add the proverbial pinch of salt in the vessel of milk

as far as the DPC is concerned- It cannot, therefore, be

held that the DPC proceedings of 24-1-1997 for

consideration of officers for the vacancies of

Professor-Director for the year 1994- is valid- In this

view of the matter, the impugned promotion order dated

14-8-1997 is liable to be quashed- Although the grading

of the officers for purposes of selection is relevant, we

cannot allow the official respondents to adopt unwarranted

and arbitrary actions in the preparation of eligibility

list of officers, contrary to the statutory Rules- Just

as their actions have included certain ineligible persons,

it. is also possible that they may have excluded other

eligible officers from consideration by the OPC-

19- In 0-A. 2391/97, it has been pointed out

by Shri C. Hari Shankar, learned counsel for Respondent

12, that Dr- V- Srinivasan whose name is at Serial No-

7 of the impugned promotion order above Respondent 12 has
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not been impleaded- He has submitted that Or. Srinlvasan
has already retired from service. Learned counsel has
made a general submission that the promotion order cannot
be quashed because all the persons who are likely to be
affected have not been impleaded In this O.A. However, we
find that in O.A. 2043/97, Dr. V. Srinlvasan has been
impleaded as Respondent 4, and Or. Krishana Oeshwal, has
been impleaded as Respondent 5. As these two O.As have
been heard together and notice to Respondent 4 in the
other O.A has been given, it cannot be stated that Dr. V.
Srlhivasan is not aware of the present proceedings or he
will be prejudiced because he has not been impleadev in
the case-

20- The irregularities mentioned above have

been committed by the official respondents by not
following the relevant CH3 Rules. 1982 in preparing the
eligibility lists and the DPC proceedings held on
24-1.1997 are vitiated- However, it is also clear from

the facts of the case that the persons who have been

promoted by the impugned order dated 14-8-1997 cannot in
any way be faulted or personally held responsible for the
wrong actions of Respondent 1- In the circumstances of

the case. it is also a fact that by applying the failing

which clause" in the Rules.^of the officers who have been
included in eligibility List^II and promoted will also

find a place in the revised eligibility list-
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21- Therefore, in the facts and circumstances

of the case, the applications are allowed as follows;

I

(a)' The impugned promotion order dated

14-8-1997 is quashed and set aside;

(b) Respondent .1 shall hold a review OPC for

the 12 posts of Professo.r-Oirector in question

and pass appropriate orders on the basis of
■eu

recommendations of^ review OPC within two months

from the date of receipt of a copy of this

order in accordance with the relevant law.

Rules, and Instructions- However, till such

promotions are made on the recommendations of

the review OPC, in. the interest of

. administration and justice, the status quo in

regard to persons holding the posts of

Professor-Director consequent on the order

dated 14-8-1997 shall be maintained-

Co; Further, the officers promoted by the

aforesaid order dated 14-8-1997 shall not be

made to suffer any civil consequences- It is

made clear that no recoveries of salary and

allowances shall be made from any of these

persons who have been so promoted for the

period they have worked in the higher post'.,

whether they are still in service or retired on

superannuation;



(d) Respondent 1 shall pay costs of Rs-2000/-

each to the applicants in OA 2391/97 and OA

2043/97 >

(e) Let a copy of this order be placed in OA

2043/97 -Q

(!<« Mjthukumar)
Member(A)

(Smt- Lakshmi Swaminathan)
Member(J)

"SRD"


