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‘Maulana Azad Medical College, ) ,
New Delhi. o
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- 12. ‘Smt. Dr. Krishna Deswal,
' )" R/0o 303, Som Vihar Apartments,
R.K. Puram, New Delhi. ... Respondents.

' Bv Advoecate S/Shri Madhav. Panikar and Vijay Pandita '
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Shri C. Hari Shankar, counsel for the intervener -
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Shri D.K. Nag, counsel for Respondents 5,6.9 and 11.
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Versus
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: : Nirman Bhawan,
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3. Nean Maulana Azad Medical College,
~ New Delhi.

4. Dr. V. Srinivasan,
Professor of Physiology.
Department of Physiology,
Jipmer,

Pondicherry.

5. Dr. (Mrs.) Krishna ﬁeswali'

Professor of Phsiolagy,

Department of Physiology,

Maulana Azad Medical College,

New Delhi. ... Respondents.

By Advonates S/Shri Madhav Panikar and Vijayv Pandita for
official respondents.

Shri C. Hari Shankar, counsel! for intervener - Respondent
5. ) ' ‘

None for Respondent 4.

ORDER

Hon'ble Smt. T.akshmi Swaminathan, Member(J).

As the aforesaid two applications invalve
similar facts and issues, they were heard together and are
disposed of by - a common order. The applicants have

impugned the promotibn order dated 14.8.1997 passed by the

respondents by which 11 other officers of Specia]ist‘

Grade-T/Professors of the Teaching Specialist Sub-Cadre

(hereinéfter referred to as ’Specialist Grade-T’) of the

Central Health Service (CHS) have been promoted to the

Super Time Scale (STS) in Rs.5900-6700 plus NPA. ' Tn

short, they are aggrieved that persons who are Junior to
them and who were ineligible for consideration for
' i

promotion fo ‘the higher grade have been promoted by  the

impugned order. in an illegal and arhitrary manner.

2. For the sake'of-nonvénienoé, the fTacts in
Dr. Asha Singh’s case (0.A. 2391/975 ‘are being referred
to. Shri M.P. ‘Ra’ju, learned counsel for the  apptlicant

Dr. (Mrs.) V.J. Celine in O.A. 2043/97 has also adopted .
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the main argumeﬁfs submitted hy Shri V.X. 'Mehta, learned
counsel. Wherever necessary the additidnal facts and
arguments suﬁmitted by the learned counsel for the parties
have been referred to in the individual oaseé. The

applicant has submitted that she is senior to the officers

mentioned in the impugned order at Serial Nos. 3-11 iﬁ
the grade of 'gpecialistszrade—T. App]icant' Dr. V. .I.
Celine has submitted that her name appeared in the -
seniority list of Specialist Grade-I affiCErs as on

1.1.1997 senio} to some of the .officers shown promoted in
the impugned order, including Respbndehts 4 .and 5. The
anplicant Dr. Asha Singh is a direct recruit Professor,

Specialist Grade«l officer of CHS and assumed charge on

31.7.1991. Prior to that she had been appointed as.

leécturer in the CHS w.e.f. 26.4.1974 and earlier to that

she was also working as Demonstrator in Maulaha Azad

- Medical College w.e.fg 1.4.19R9. She has submitted that

by Notification dated 9.10.1979 she has been substantively

appointed as Assistant Professor/Specialist Grade-TT
:w.e.f. 17.7.1979 and promoted later as Associate
Professor w.e.f. - 1.1.1983 and given benefit of NFSG as

Associate Professor w.e.f. 22.5.1989.

3. Shri V.K. Mehta, learned counsel, has
submitted that in terms of the Tikku Committee report} the

Government of Tndia had taken a decision (1) ta create 34

‘additional posts of Director-Professors in the scale of

Rs.5900-6700 ‘in the Teaching Specialists Sub-Cadre of the
CHS b& upgrading an eéuiva]ent number of 'posts_ ‘of
Professors (R=.4500-5700) on flnatingAbasis; (2) that the
distinetion between Non—Funotjonal Seleo%ion-Grade {NFSG).

and Functional Grade in Rs.4500-5700 will bhe eliminated in

74
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the CHS and all the Associate Prafessors in NFSG Qill he
designated a8 #rofessors from 1.12.1991;  (3) All
Professors and Specialist Grade~T officers'(Non—teachjng)‘
Will be eligible for consideration for promotion to SAG
level posts (Rs.5900-6700) subject to availability of
vacanoies,provided they héve completed at least three
vears of regular service in the scale of Rs. 4500-5700
irrespective of whether the said service was pérfbrmed in
theiFunntinnal Grade or NFSG of Rs.4500-5700. The
A;sooiate Professors and Specialists ,Gréde—T} officers
presently in fhe NFSG and tg be designated as leofessorS
and épeniaijsts Grade-T dffioeré, reSpectfve!y froh
1.12.1991 shall en‘ masse be placed below the. existing

Professors and Specialist Grade-T officers, respnectively

for the purpose of preparing efigibi]ity lists for
consideration for promotion to SAG level posts. Shri V.X.
Mehta, learned cowunsel, has submitted that in the

Government of ITndia O.M. dated 14.11.1991 it has bheen’
stated that the amendﬁent‘ to the Central Health Service
Rulesa, 1982 wherever neéessary, consequent upon the above

decision shall issue in due course.

4. The mefhnd of recruitment of
Director-Professor in Sﬁper Timé Grade was by way of 100%
promotion. As the CHS Rules, 1982 as amended hy the Rules
of 1989 have been issued under Article 309 of the
Constitution, . Shri V.X. Mehta,  learned counsel, has
submitted that til1l the amendment of 'theée- Rules, as
staféd by the respondents themselves, they cannot depart
from thelréquirémehts fof eligibility laid dnwn. in  the
Rhles, by relving on executive instructions, aﬁd that too,

from a retrospective date. Under Rule 4 of these ﬁnles he

,
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.gubmits there are ftwo Specialist Grades i.e. T and 1T in

the same scale of pay. Rule 4(1) pro%ides for 35 newly
created floating/common posts in the Super Time Grade of
Rs;590056700 and praomotion: tao the post - aof
Director/Professor on the basis of a common eligibility
list without regard to any specialities. Tﬁe appointment
against such posts are ’tn he made only if .the officer
concgrned has been .duly assessed by a DPC in regard.to hig
suitabitity for hb{ding the post and has been working in
the grade of Professor/Specialist Grade-T on régular basis
for not .less than 3 vyears, failing which he has been
working as a Professor/Specialist Grade-1 with 17 years of
regular service {n Group 'A" post.

i

5. The CHS Rules, 1982 and'iggq were further
amended by thé CHS Rufes, 1996. Shri--Mehta, learned
counsel, has submitted that it . is nnly after the amendment
of Schedule-TTT in the 1996 Rules that for purposes. of
promgtion tao Super Time Grade, Spedialists Grade-1T with

three vears regular service in the Grade of Rs.4500-5700.

irrespective of whether the said service was performed in

>

the Functional Grade or NFSG in the scale of Rs.4500-5700,

have been considered. eligible and these rules do not also

appl? from a retrospective date. The main conténtion' of
the learned counsel. therefore, ig that persons at Serial
Nos. 5-11 of the impﬁgned- order were only Associate
Professors and weré‘ designated as Professors by the
Government of Tndia decision in 0.M. 'dated 14.11.1991
w.e.T. 1.12.1991. His contentioh iz that Respondent 1
cannot place rejiance on this O.M. to deem Assoéiate

Professors who have been granted NFSG, as Professors from

1.12.1981 for purposes of eligibility from a date even
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prior to that date. He. has submitted that Associate

Professors cannot, therefore, be equated with Professors
. . : / .

' Specialist Grade-I for promotion to SAG Grade. He has

also submitted that the provision of the rules having not

been amended even after iséuanne of the 0. M. of

514.11.1991, the Government decisions cannot override or bhe

contrary to the " express provisions of “the existing
statutory Rules. He submits that persons at Srial Nos.

3-4 of the imbngned order, i.e.. Dhr. K. D, Tripathi,

and Dr. Veena Choudhary were directly recruited asl
Professors (Specialist Grade-T). on 20.8.1991 and
1:11.1991; respectively, whereas the appljcant was

directly recruited as Professor on 31.7.1991. -He submits
that whereas the applicant became eligiﬁle for. promot’ion
to the next higher grade of_Director/Professor after three

vears on 31.7.1994, those ‘Associate Professors who were

- designated as Professors w.e.f. 1.12.1991 were not even

eligible for consideration on the cut off date 1.10.1994
by the NPC which cnnsideréd the vacancies for 1994—&5 and
Qere, therefore, wrongly praomoted by the impugned . order.
Applicant haé élsd'submitted that no adverse reports have

heen communicated to her.

6. In the rejoinder filed by the applicant
Shri Vijay Mehta, learned counsel, has referred in
particular o the case of Dr. (Mrs.) Veena Choudhary,

Respondent. 6, who was promoted ag Director/Professor by

the impugned order. He submits that she has been wrongly
- shown at Serial No. 1 in the Eligibility TList-TT even
though she was directly ‘appointed as Professor  on

1i11.1991)but she .was also not'e]igible ta he placed in

eligibility T.ist-T as she had not comp]eted three vears
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service as Professor on the cut pff date of 1.10.1994 for
conéideratjqn for éhe vacancies 6f 1994-95. He has also
réiteratedythel érgumenté in _fhe 0.4. tbat Q.M. . of
14.11.i991 éannot override the'éfétutory CHS Rules of 1982
nor can Asseociate Professors be equated ’tot
Professors/Specialist -GradejT_feven prior to 1.12.1991.,
He, therefore,- submits that the whéle approach of
Respondent T in the conduct of the DPC proceedings held on

b
- the ™
24.1.1997 and, process of promotion 'was vitiated as they

" have considered ineligible persons. He has, therefore, -

.submitted that the respondénts may be directed to hold a

review NPC for the past of Directof/Professnr and consider
oniy efigib]e Dersons st;iotly in accordance lwith the
Ru]és. He has relied:nn Tarsem Singh & Anr. Vs. St#te
of Punjab aﬁd‘ Ors. (1994 (5) SCC 392;: and Shri M.P.
Raju, learned counsel, has.relied on Syed Khalid Rizyi &
Ors. Vs. Union of India and Ors. (1993 Supp. (T1T) SCC
575}, J&K:Public Serviéé Commission & Ors. Vs. Narender

Mohan & Ors. (1994 (2) SCC 630) and Union of Tndia & Ors.

Vs. M. Bhaskar & Ors. (1996 (4) SCC 416).

7. Respondent 1 i.e. {hé Ministry of Health
and Family Welfare have filed two replies, one on 4.2.1849§,
and another Additional reply-on 19.5.1998 in pursuance of

the Tribunal’'s order dated 12.5.1998. 1In the first‘rep]y,

" they have'submitted that against the ]2_vabancies for the

posﬁs of Professor - Director fnr‘the vear 1994—95,vwhf0h
were to:be referred to UPSé for holding the ﬁPCS for
promotion, accarding tn‘CHé Rules, 1982, two eligibility
lists were prepared, -némely, one nonfaihiﬂg'the names of

nfficers having three years regular service in the grade

of Professor (Rs.4500-5700), failing which Professors with
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17 vears regular service in Group ﬂAf stts wﬁtefﬁi%gkb$ﬁ
fﬁr considefation. © They have_suhmitted that in the case
of app]icant,- Dr.v Asha Singh she was included . in list-T
énd in the case lof- épp]icanf, Dr. Celiné,' she wés
included in Tist-TT.  TIn the>Additi0na] reply, however,
they have reversed their %tand. They h%ve;submitted that
the éenteﬁoé "two eligibility lisfs wené -prepared, one

containing the names of officers being covered under the

first condition and the second containing officers being

3
covered under the failing which clause” was written
inadvertently and is not in keeping with the facts. They
have regretted the mistake. They have submitted that the

correct stand which they now take is that two eligibility

lists were prepared, one containing the names of . regular

Professors with three years regular service in the grade
and the other containing the names of officers who have

been redesignated as Professors w.e.f. 1.12.1991 with

“three vears régu]ar service in the grade of Rs.4500-5700

as Associate Professors (NFSG) service. In _éupport of
their additional reply, they ~have placed the letter
‘written hylthem on 28.11.1896 +to UPSC. -Sﬁri Madhav

Panikar; learned cnuhsel, has submitted that in Pata (V)

of this letter, the Ministry had duly informed the ‘UPSC

that the requirement of 17 vears Group 'A" service in the

“failing which clause” W#%éh has not been operated. as

afficers with three years service as Praofessors/NFSG were

available for consideration for promotion. They have

submited that as a result of the Govt. of Tndia decision

to accept the recommendations of the Tikkul Committe by

"Notification/Q.M. "dated 14.11.1991, in’ narticular,

paragraphé 5 and 6 thereof, the distinction between NFSG

and "Functional Grade has beén eliminated in the Central
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Health Service. According £G them, all Praofessors who
have completed at- least three yéars regular service in the
'Scale of Rs.4500-5700, irrespective of whether that
service was perfﬁrméd in thé_Fuﬁptinna}'Grade or NFSG were

eligible to be considered for promotion te SAG level,

subject to availability of vacancies. Shri Madhav
_ Panikar, learned - counsel, alsovsubmitted that the Tikku

Committee had gone into the whole guestion of the service

conditions of doctors who had géone on strike, and made a

number Qf rFéommendatinns for theif betterment which Was
exdmined and accepted by Government in the 0.M. . of
14.11.1891 and, therefore,‘the issues raised here must he
looked at from that perspective as a whole.
‘
8. The official respondents have Statedlthat
applicant Dr. Asha Singh has been placed at Serial No. 3

in eligibility Tist-T showing her as eligible under the

\

three years regular service as Professor w.e.f.
31.7.1994; and applicant Dr. V.J. Celine has been shown

at.Senial No. 3 in'ﬂ&@ eligibility List-TT which contains

1

the ﬁames of redesignated officers. They have submitted-
that while Dr. Celine was granted the NFSG scale on
15.3.19é3, Respondents 4 and & in her 0.A. have been

shown(junior to her in the same list, as they were given
the NFSG w.e.T. 20.3.1889 and 22.5.1989, respectively

and, therefore, she cannot have any grievance.

g. Shri Madhav Panikar, learned counsel, has
-submitted'that the DPC which was held on 24.1.1997 has
duly considered fthe eligible officers fof proﬁotion. fhe
" promotion was on selection bhasis on ‘mérit;- He has

produced the DPC proceedings for our perusal from whiéh it
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is seen that both the applicants in the 0.As hefore  uvs

have been graded  'Good’ whereas all the private
i : . : ‘ ‘
respondents who have bheen inclnded in the impugned
‘promotion order- have obtained ‘'Very Good*. He has

~submitted that since the post of Director/Professor is a

selection post under the CHS.Rules, where the bench mark

was "Very Good” and +the applicants have already: been
considered by  the ~ DPC, they can have no further
grievances. They have also submitted a brief note stating

that during the relevant period 1994-95 for which DPC was

A

~held, there were 74 posts of STS in the Teaching

10. Respondents 5 & 6, Dr. Tripathi and Dr. .
.Veena Chaudhary, have also filed their reply. They have
. /
submitted that they have been promoted as Director

Specialist Sub-Cadre (copy pfaced on recard).

-Professor on the basis of a regular selection process.

They rely on Note-T of the CBS Rules,.1982 and submit ‘that

they have been selected on merit, by DPC where applicants
have ‘also been considered and they have not found them

fit. Hence they contend that the promotion order is legal

and valid.

11. .Shrij Hari Shanﬁar, learned céunse] for
iﬁteryener, Respondent 12, has suhmiﬁted written arguments
which are plaoéd-on record. He has, inter élia, subm%tted
that since thé applinaﬁt. has not raised the>queéfinn of
e]igjhi]ity of 1the intervener for appointment to the
higher pnét ar- fo the prooeedings_ of the Seleétinﬁ

Committee in.the 0.A., she cannot do so now without proper

"pleadings and amendmént nf'the 0.A. He has submitted that

the posts, in question, are the seniormost posts in the

i
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sub-cadre. According to him; although Respondent 12, Dr.
Krishna Deshwal 'hés héen permitted téxintervené in the
case, another officer Dr. Srinivasan, who is admittedly
senior even to her énd haé nﬁﬁ retired from service on
superannuétionj has not been impleaded. He, therefore,

submits that if the 0.A. is allowed, it could result in

serious civil consequences to these ‘offioers "and
miscarriage of justice. On merits, hé has submitted that
there is no distinetion between persons regularly
appoinfed as Professors gnd those redesighated as

Professors in so far as eligibility for promotion *to
Director/Prafessor post is concerned. lLearned counsel
antends>that the O.M. dated 14.11.1981 is not in any way-
contrary to the provisions of the CHS Rules, 1982 or there
is any conflict between them but it merely supplements the
CHS Rules. He relies on State of U.P Vs. Dr. Anupam
(1993 SCE(Supp.1)P-594 :
Gupta&éﬂﬁ%ﬁﬁt| administrative instructions tike the 0O.M.

can he held as filling the “yawning gaps in the Rules and

. "
not supplanting them .

12. We have very carefully considered the

. bleadings and the submissions made by the learned counsgel

for the parties.

13. From the above facts, it is seen that
Respondent 1 prepared two eligibility lists, i.e. Tist-T
and T.ist-TT.  They have stated that there were 12 vacant .

posts under the CHS ﬁules, 1982, during the year 1994-95

for which DPC was held on 24.1.1997 when eligible persnﬁs,

“including the applicants in these two 0.As, have heen

considered.  The cut off date for consideration of the

officers for promotion was 1.10.1994, The posts of.
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‘NDirectar/Professor, and “"Floating Posts”™ under the CHS

Rules are based on selections to be held by a DPC on the
basgis of a cémmoﬁ eligibility list of Specialists Grade-~T
officers from the teabh%hg and non;teaching specialists
subh-cadre. Tn Union of Tndia Vs. D;. P. Rajéram‘ and
Ors. (1§9é Sunp '(2) SCC 326), the Supreme Court has held
that prnmotions under Rule 4(10) of the CHS Rutes to the

Super Time Grade cannot be made only on "seniority but

should be on merit.

14.‘ However, the main question for
consideration here is whether inéligihle officers have
been included in the Fligfbi]ity l.Lists which has made the
deliberations of the DnDPC Apfdcéedihgs illegal and

arbitrary. Rule 4(10)(iii) of the CHS Rules, 1982

provides as follows:

"The appointment against such posts shall

be made only if the afficer concerned has'heen
duly assessed by a Departmental Promotion
Committee in regard to his suitability for

holding the post and has been working in_ the

grade of Professor/Specialist  Grade-T 6n 2

regular basgis for not less than three vears,

failing which, has been working as a

Prnfesshr/SpecialLst Grade-1T with 17 vears of

regular service in Groun’A’' post’”.

(Emphasis added)
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'The above rules were aﬁendéd by the CHS Rules
nf'1§§6 and the latter Rules would not applf- to tﬂe
promotion posts for fhe vacancies in 1894-95, which is the
subject'mattér in these two 0.4s. _By amendment in

Schedule-TTT of the 1396 Rules, for purposes of promoﬁion

to the Super Time Grade (STG), Specialist Grade-T officers

with three vears regular service in the grade  of
" R=.4500-5700, irresﬁéctive of whether the said service was
performed in the Funcltional grade or NFSG of Rs.4500-5700
. Woorz il
were made eligible ta be considered)failing whioﬁ(13 vears
combined regular service in the grade were to . be
considered on the basis of a common eligibility list of
Teaching specialities. These Rules themselves have not
heen given effect to from a retrospective date.
. . \
‘Therefore, while preparing the eligibility J.ists of
Professars who  are » eligible for consideration for
promotion in the Super Time Grade/SAG the eligibility of
the officers has to be considered as prescribed in Rule 4
. ' _
(10)(iii) of the CHS Rules of 1982 amended by the 1989
: A
Rules. In the first .reply filed by Respondent 1 on

4.2.1998, thley have stated that acecording fto the.CHS'Rules

1982, they have prepared two eligibility lists, one having

officers with three vears regular service in the grade of.

Professors (Rs.4500—5700))failing_which Professors with 17

vears regular service in Group A’ posts, later onw the

additional reply filed in May, 1998, they have changed

their stand relying on the 0.M. of 14.11.199i.

15. On perusal of e]igibilit& List-T, it "is
seen that the four officers in this Tist, including
appliecant Dr. Asha - Singh) have been éppointed as

Professors on various dates in 1991 and were, therefore,

2 | '
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qualified for consideration for promotion on the cut- off

date of 1.10.1994. ITn the eligihility T.igt=TT, we find
that Dr. (Smt.) Veena Choudhary who is placed at Serial

. /
Na. 1 has also heen appointed as a direct recruit

Professor on 1.11.1991 but could not be placed in lList-T,
as she did not have three vears regular service in that

grade on the cut off date. We find that she could. not

alan have beeﬁ- placed in List—TT.at Serial No. ],as she
does not Tulfil the “failing whfnh clause” " under the 1
aforesaid Rules. In Col. 4 of lList-TT, it is‘seen that
altthough Dr. Veena Choudhary is placed aft Serial No.. i

~ in the list of 27 eligible candidates, she-is shown tn
& have.been appointed as lecturer in 1982, whereas all the

| . ather offiéers against whom a date has been indicated, are
shown fo have been appointed as Lectﬁrers much earlier

i.e. hetween 1973-ahd 1980. Most of these other officers

who have been - appointed to a Group ‘A’ post prior tQ
1.10.1977 Qnuld, therefore, be eligible to be considered
under the'failfng which olanse?in the Rules. Tn this view
of the matter we find officefs nlaced af Serial NoSw® 24-27
of 1.ist-TT alsa do not have 17 years service in Group'A’
\\AAP serviée. Aparf from this in the case of Dﬁ. . Veena
lCﬁoudhary, théfe is another Anomaly. Fven assuming for a

‘moment that the stand taken by the offficial respondents

in‘their additional reply is tenable, she could not be

\

placed at Serial' No. 1 when other officers who have been
placed junior to her from Serial Nos. 2-27, including the .
applicant Dr. Celine have been shown as placed in NFSG

between 1988-1989 whereas she has been shown in that grade,
only from 1.1.1991.  Therefare, eligibility List-TIT has
not been prepared in aecordance with the Rules . or any

: . . N . .
discernible criteria. We, therefore, find merit in the

R

I
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éontentions of Shri V.K. Mehta._learned.nnunsel that some
ineligible officers have heen pla&ed in the e]iéibi]ity
" _1ists which are not in accordance with the 1982 Rules. n
the circumstances of the case, we Tind the stand taken by
‘the official respondents in the additional reply dated
19.5.1998 that they have made a mistake while filing their
earlier reply regarding prépara£ion of eligibility List-TT
not only Yneconvincing but  in violation of the CHS. Rutes,

| 1982 and devaid of merit.

16i - The | contention» of the official

o respondenfs in the additional reply that eligibility.
{.{ List-TT has been prepared giving-the ?ames of the officers’
who have heen redesignated as Professors w.e.f. 1.12.1991

and have three vears regular service in the ‘grade of
Rs.4500-5700 as Associate Prafessors (NFSG) is élso not
supported by any Ru]es; Even faking into account the
Government of Tndia decision in the O.M. dated 14.11.1991

when the concerned officers in the NFSG were redesignated

L as Professors w.e.f 1.12.1991, the effect of the action of
i the respondents would mean thal these officeré would 'get
. ’ _ the benefit of their .service from dates even pyinr td

B

L 1.12.1991 or. the date of the Notificatinn'0f4 0.M. on
14.11.199” which they cannot do.. Therefore, the reasgons
given by the official respondents in the additional reply

; that because the Government of Tndia had acqepted the

; 'reoommendatjdns of the Tikku Commitltee to obliterate the

distinction between 'NFSG and Functional grade and to

designate all Associate Profeasors as Professors from

1.12.1991,that can be given effect to from a date oprior

! even to the publication of +the. O.M. on 1t4.11.1991 is

totally irrational” and arhitrary. Tt is also settled law

e
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that exscutive instructions cannot be contrary tqlsupplant
statutory Rules. It is also relevant that in Para 3 of
tha 0.M. it has been specifically mentioned that the
amendments to the CHS Rdles, 1982 will be issued in due
cmurseZWhich was only dons by the amendments of the Rules
in 1996. Even these Rules do notlhave any retrospective
‘affe&t. Therefore, till the CHS éulss were amended in
1996, the requirement of three years regular service in
the\grade of Professor/Specialist Grade-I  cannot  be

aquatéd with service of & Specialist Grads-II1 - officer.

17. We, therefore, find no rationale in the
stand taken by Respondent 1 in the additional reply filed
in May. 1998. The letter dated 28.11.172%96 addiressad to
UPSC which they have annesed to the additional reply to
show that they have not reliéd on the “failing which
clause” in fhe Rules was available to them even pfior TG

their reply dated 4.2.12798 and, therefore, there appears

to be no reason why they could not have stated the coirrect

"position in the fTirst reply itself. Tha number  of
corrections refaerred to In the letter also ssems to
indicate their rather casual attitude in holding the DPC
for selection to such senior level posts in CHS. For the
1z vacancies in 1994«?S)a3 there were oniy 4 Professoirs
with three yesars service in that grads for consideration
for promotion to the next higher post of
Professor-0irector, Respondent 1 ought to have prepared
the list of éligibla officars under the "failing which
clause” in a@cordahce' with the Rules. The judgements of
the Supreme Court in Tarsem Singh and M. Bhaskar’s caées

(supra) reslied upon by the applicants are applicable to

¢

the facts of thfse cases. The O.M. of 14.11.1991 cannot




- confer retrospective- benefits on the promoted offlcero.

In the facts of th1$’£a$b, we also find Rcspondent 1 has
: - -9

used the O.M.oﬁ to supplant the statutory Rules awd have

gone aven further more than what was intended by the
Government decision of iﬁaiéké@w&. In this view of the
matter, the 0.M. has -been implemented contrary, to the
Rules. So the decision in State of U.P. Vs. Or. Anupam

Gupta (supra) is not applicabie.-

15. For the reasons given above, wé find that
the. official respondents have not acted iﬁ accordance with
the applicable "Rules in préparation of Ehg eligibilit&
listé_ Whét the official respondents seem to have done 1

to add the proverbiall pinch of salt in the vessel of milk

~as far as the OPC is camcernéd. it cannot, therefore, ba

held that the DPC proceedings of 24.1.1997 for

consideration of officers for the  vacancies  of

Professor-Director for the year 1994-%5 is valid. ' In this
view of the matter, the impugned promotion order dJdated
'14.8;1997 is liable to be quashed. Although the grading
of the officers for purposes of selesction is Eelevant, we
cannot allow the official respohdents to adopt unwarranted
and arbitrary actions in the preparation of eligibility
list of officers, contrary to the statutory Rules. Just
as ‘their actions have included ceirtain iﬁﬁligible persons,
itfis.also possible that they may have excludad othsr

eligible officers from consideration by the'DPC.

1?2. In 0.4. 23%1/9?7, it has been pointed out

by Shri C. Hari Shankar, learnsd counsel for Respondant

12, that Dr. V. Srinivasan whose name is at Serial No.

7 of the impugned promotion order,above Respondent 12 has
. N !
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not been impleaded. He has submitted that Or. Srinivasan

. . o \
has alresady retired from service. Learned 'caunsel nas

S\

made a general submission that the promotion oirder cannot

be quashed begause. all' the persons who are liksly to be

"~ affected have not been implesaded in this 0.A. Howaver, Wwe

find that in 0O.A. 2043797, Dr. ¥. Srinivasan has. begn
impleaded as Respdndent 4, and Dit. Krishana Ueshwal, has

braan impleaded as Respondent 3. As these two D.As have

Leen heard togethsr and notice to Respondent 4 in the

other 0.A has been given, it cannot be stated that Dr. V.
sririivasan is not aware of.th§ present procesdings or he
will be prejudiced because he has not been impleaded in

the &&%@r Case.

20. The irregularities mentioned above have

been committed by the official respondents by not:

following the relsvant CHS Rules, 1982 in preparing  the

eligibility lists and the DPC proceadings held - Qi .

24.1.1997 are vitiated. - However, it is also clear_-from‘

the facts of the case that the persons who have baen
piromoted by the impugned order dated 14.8.1997 cannot in

any way be faulted or personally held responéible for the

wrong actions of - Respondent 1. 'In the circumstancss of

the case, it 1is also a fact that by applying the "failing

moak F5-
which clause” in the Rules, of the officers who have bsen

included in eligibility List-II and promoted will also

find a place in the revised eligibility list.

R




21. Therefore, in the facts and circumstances

of the case, the applications are allowsed as follows:

(a)) The impugned promotion order dated

14.8.1997 is quashed and set aside;

() Respondsnt 1 shall-hold a revisw DPC for
the 12 posts of Professor-Oirector in guestion
and pass appropriaE: orders oh the basis of
recommendations offie&&ew DFQ,Qithin two months

frrom the date of receipt of a copy of this

- i; . ' order in accordance with the relevant law,

Rules and Instructions. However, till such

promotions are made on the recommendations of

&

the revianw DPC., in the interest of

3

cadministration and justice, the status quo in
regard to persons holding the posts of
Professor-Director conseqguent on  the oirder

' . . dated 14.8.1997 shall be maintained.

; " (¢) . Further, the éfficers promoted -by the
; - aforesaid order dated .14.8.1997 shall not be
made to suffer any civil consequences. It is
| made\ clear that no recoveries of salary and
allowances shall be made from any of these
persons who have been so promoted for the
period they have worked in the nigher postﬁ

"whether they are still in service oir retired on

superannuation;

Z




(1) Respondent 1 shall pay costs of Rs.2000/-
gach to the aspplicants in 04 2321/97 and 0OA

- . 2‘043/ 7 ? "

(&) Let a copy of this order be placed‘in 04

Kl 2043/97. A | 3 |

r . (K. Mpthukumar) (smt. Lakshmi Swaminathan)
Member (A) Member (J)
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