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Cenirai Adm i n i s t rai: 5 ve Tfibunai

O.A. No. 2357/w7 Decided on Be.§.200'

Shri Jawanar Thakur . . . Add! icani

(By Advocate: Shri M.K.Gupta}

Versus

u.O. i & Others . . . Respondents

(By Advocate: Shri P.H. Ramchandani}

COR AM

Hon'bie Mr. S.R, Adige. Vice Charman (A)
Hon'bie Dr. A. Vedavai i i , Member (J)

1 . To be referred to the Reporter or Not? YeS

2. Whether to be circulated to other outiyino
benches or the Tribunal or not? NO

(S.R. ADIGE)
VICE CHAIRMAN (A)
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B/o Or. No. 5 237, Seol.or 1^,
R.K. Puram, Aopl icant
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(By Advocaie: Shri M.K. Gupta.i
Versus

■i . Union Publ ic Service Commission
through the secretary,
Dholpur House,
'Shahjahan Road, ,
New Del hi-110011.

^  2 Union of India through
the Establ ishment Officer,
Dept. of Personnel & ^^^'"'"7-
North Block, New De1hi-1 10001 -

s. The Control ler General of Aocounts,
Ministry of Finance,
Dept. of Expenditure,
Lok Nayak Bhawan,
7th Floor, Khan Market,
New Dei h i-110003.

4. The Secretary,
Ministry of Finance,
Dept. of Expenditure,
North Block, New Deihi-110001.

5. Shri S.K. Mishra,
Ex-Member, UPSC

S, Shri M.J. Joseph,
Chief Control ler of Accounts,
Ministry of Information & Broadcast 1ng,
Tropical Bui lding, n Block,
Connaught Place, New Delhi .

7. Shri S.M. Kumar,
Financial Adviser,
United insurance Co. Ltd. ,
Chenna i .

8. Shri P.J. Vincent,
Chief Control ler of Accounts,
Ministry of Finance,
North Block, New Delhi . - - Responoenxs

(By Advocate: Shri P.H. Ramchandani with
Shri Madhav Panikar)



ORDeR

^ R. ADiGR- Ve (A)

Appl icant impugns respondents' Memo dated

29.8.S7 (Annexure A-2) and seeks a declaration thax

action of official respondents in downgrading his

seniority relatwe to private respondents o lo o is

i l legal and arbitrary. He seeks a direction to

restore his seniority in its original place in Inaian

Civi l Accounts Service above respondents 6 to 8.

2. AppI icant as we 1 I as respo ndents 6 to 8

are direct recruits of the 1S7S batch of ICAS.

Appl icant's position was above respondents 6 to 8 in

that batch. He joined ICAS on 20.7.79 in Junior i ime

Scale of ICAS and was thereafter promoted to Sr.

Time Scale, Junior Administrative Grade (on 1.7.92)

and Selection Grade of JAG from time to time.

3. The next promotional level is that of

Senior Administrative Grade, for which under Rule

20(1)(v) of the ICAS Rules appointment is to be made

by selection on merit from amongst officers who have

put in 8 years regular service in JAG (including

service if any in non-functional grade of JAG) or 1 i

years regular service in Group 'A' posts of which

atleast four years regular service shal l be in JAG.

4. During 1995-96 one vacancy arose in SAG

w.e.f. 31.1.96 and respondents admit that appl icant

•was the senior most candidate of JAG but as neither



he nor any oiher candidates had the required iengin

of service prescribed in Rule 20(1)(v) iCAS Rules,, no

promotion was made. During 13ab~sf, two more

vacancies in SAG arose in August—Ocxooer, i99b ana

one vacancy arose in 1.2.97.

5. Respondents sent a proposal to UrSC vide

letter dated 6.11.96 fobr preparing a panel of

3U i tab i e off i cers for fi l l ing up these vacanc i es.

The UPSC vide its letter dated 6.12.96 conveyed its

decision to hold the DPC meeting on 21.1.97 at

Chennai. The DPC consisted of S/Shri S.K. Mishra,

Member, UPSC as Chairman (Respondent No.5); Shri C.

Ramachandran; Secretary. Dept. of expenditure as

Member and Ms. Mira Saxena, Control ler General of

Accounts as the second Member.

6. The DPC met at Chennai on 2.1.97 as per

schedule. Secretary (Expenditure), however, couid

not participate. Trie C.R. dossier, integrity

certificates, inter se seniority of candidates were

reportedly placed before the DPC^ which ̂  after

assessing the merit of the candidates within the zone

of consideration ̂  recommended the panel in the

fol lowing order:

Shri M.M. Joseph (Respondent No.6)

Shri S.M. Kumar (Respondent No. 7)

Shri P.J. Vincent (Respoondent No.8)

Shri Jawahar Thakur (Appi icant)

nx
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7- The aforesaid approved panei

forwarded by UPSC to Respo ndent No. 3 and was

approved by the Finance Minister on 16.2.97 upon

which the panel aiong with the C.R. dossiers and

other related documents were sent to the

Estabi ishment Officer, DOPT for obtaining ACC's

approval , and upon the E.O. conveying ACC's approval

on 21 .4.3< , the promotion orders were issued.

8. Meanwh i 1e sppI i can t had subm i t ted a

representation dated 18.2.97 (Annexure R—1) which

after examination have rejected vide Memo dated

29.8.97 giving rise to the present O.A.

a. uOPT s O.M. dated 10.4.89 (Annexure A—3)

con Tains tne consoi ioated instructions on t he

constitution and functioning of DPCs and related

maTTepio fara o of xhose instructions lays down that

each DPC should decide iis own method and procedure

for ob jec t i ve assessmen t of suitabi l itv of the

candidates. Para 6.2.1 states that C.Rs are th
e

oasic imputs on the basis of which asessment is to be

de by the DPC. The DPC is required to assess theflICk

suitabi l ity of t ne of f i cers for p romot i on on the

basis of their service record eg) particular

reference to the C.Rs for the preceding five years.
^ aout wnen tne qua 1 ifying service^more than five years,

the DPc should see tne record with reference to the

CRs for the years equal to the required qua 1 ifying

service. Where an officer is officiating in the next

higher grade, and has earned C.Rs in that grade his

C.Rs in That grade may be considered by the DPC in
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order io assess his work, conducx and oerformance,

faux no extra weightage may fae given mereiy on the

ground that he has been officiating in the higher

grade. The DPC should not be guided merely by the

over al I grading if any, that may be recorded in the

C.Rs; but should make its own assessment on the

basis of the C.R. entries. Para 6.3.1 (i i) states

that in respect of al l posts in the level of

Rs.3700-5000 and above ^admittedly these SAG posts are

in the scale of Rs . 5900-6700(pre-rev i sed.) j soe the

benchmark is to be Very Good. However, officers who

are graded as outstanding would rank enbIoc senior to

those who are graded as Very Good^and placed in the

select panel accordingly^ upto the number of

vacancies. Officers with the same grading would

retain their inter se seniority.

10. We have perused the CRs of appl icant as

wel l as that S/Shri Joseph fR-6j: Kumar (R~7) and

Vincent (R-S). A tabular statement of the grading

given to the above mentioned four officers for 8

years commencing 1988-89 and ending 1995-96 (as the

DPC was held on 21.1.97, CRs for 1996-97 would not

have been avai 1ab1e) is given below:
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O = Outstanding

VG= Veru Good
1

U

Add 1 i cant R-6 R-7 R-8

1SB8-89 0 0 0 VG+

1989-90 0 0 0 VG+

1990-91 VG 0 0 0

1991-92 u 0 0 0

1992-93 0 0 0 0

1993-94 0 0 0 0

n

1994-95
y6, 0 VG-t- 0

1995—96 V'G 0 0 0

11. A giance at the aforesaid gradings

reveais that the CRs of R—6, 7 and 8 have a ciear

edoe over that of appI leant, ana y respondenxs,
n

,  cannot be faulted for placing them above

appI leant in the select panel .
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12«^ Applicant has,houeusf, challenged the DPC*s

conclusions on v/arious .grounds.'

1 3.' Firstly it is contended that applicant uas

holding the higher post of Ex8cuti\;e Director while

on deputation to Sports Authority of India^during the

period 3.^11 .;'93 to 3l«i2;'i^6, and the grading in his.CRs

for the years 1 994-95 and 1 995-96 should, therefo rey

be upgraded from \/ery Good to Outstanding in terfns of

the cat,' hlyderabad (pull) Bench's order in S.S.Sambhus

Union of India & OrsV and connected case (1 992) 19 ATC

571 uhich has been approv/ed by the Hon'ble Supreme Court

in Prem Shankar C^p ta \/s,t UOI (quoted in Shiv Kunar

Sharma & Anr^' Vs.' UOI & Ors.i 199? (11) see 112) uith

the follouing observations!

,3 '^e are satisfied itiat the formula evolved by the

Full Bench of CAT is proper and just one having

regard to the facts and circunstancas of the

case and the practicabilities of the situation.'"

and on the basis of uhich benefits uere extended to

appellant Shiv Kumar Sharma and intervenor Shri H.N,

Srivastaya in Sbiv Kumar Sharma WsV UOI 19g7(i-]) sqc

1l2i^

14.1 Ue have considered the ruling in Sambhus' case

(supra) carefully

15.' That uas a case uhere promotions to the post of

Assistant Surveyors(Uorks) had to be made through

sel Bction'.1 Certain Surveyor Assistante Grade I uere

officiating inClass I promotional postjof ASWs on adhoc

basis , uhile their juniors continued to hold the post
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of SA Grade !•' For the purpose of regular seloction

against tha vacancies of ASU for relevant yearsj the

performance of sarabhus and others as aphoc ASU, was

sought to be compared with the performance of their

juniors uho uere working in lower post of SA-I. In

the course of selectionj the g rading as 'good* of

Sambhus & others as Class I ASU was treated as lower than

the grading as Uery good/outstanding of their juniors

as SAs«-I, as a result of which Sambhus and others were

superseded by their juniors for regular promotion as

ASU, although as an adhoc ASU, one of the applicants

had even written the CR of one of his juniors who was

working as 5A-I under him* Sambhus and others complained

that comparing their performance as ASUs with the

performance of their juniors as SA-I would be violative

of Articles 14 and 16 of the Constitution*'

16, Allowing their applications in part tha Tribunal

in S.SvSambhtjs's case (supra) held that

"The only reasonable and just suggestion

that in our opinion can be made to meet

the ends of justice in the circumstances

of the case is that for the period during

which the applicants shouldered the higher

responsibilities for the higher Class-I

posts of ASU/SU thehTgradation 3A should
be treated as one levsl higher than the

grading awarded to them as ASU as per the
ACRs for thoiTperiod* Ihat is if the ACR as
ASU reflected 'good' it should be taken as

.'very good', ;.and if- 'very.-good', then it
should be taken as outstanding. In this manner
they are placed on equal footing for the purpose
of assesgnent of comparative meritsj'"

17.' This formula worked out by the Full Bench of

the Tribunal came up for scrutiny before the Hon'ble

SLprane Court in P,S,^GUpta \/s.' UOI & connected case g

(supra) where the Hen'ble Supreme Court expressed their
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satisfaction uith the aforesaid formula as being a

proper and just one haying regard to the facts and

circumstances of the case and the practicabilities

of the situation.'^

iB'-ii Accordingly^,' in Shiy Kumar Sharma's case

(supra ) he and interuenor H,N«Sriyastaya, both

of uhom had already been promoted as 3oint Supdt»=

Police seyeral years preyiously, but uers shouldering

responsibilities of higher posts pleaded for

the application of the aforesaid formula for the

purpose of grading, for inclusion in IPS from an

earlier date, contending that during the period they

shouldered the responsibilities of the higher postd^

their gradings should be taken one 1 eyel higher than

what they had been actually ayarded.-They;argued that

if this formula yas adopted eyen on the basis of the

categorisation made by the UpSC, they uould haye been

better placed in so far as assessment of their york

yas concerned, and uould haye stood the chance of

being selected for entry into the IPS cadre at an

earlier date yhen others uith lesser record got the benfit

19;^ Without expresing any opinion on the merits of

the matter, this plea yas accepted by the Hon'ble

Supreme Court in theaforesaid case, and UpsC uere

directed to reconsider their cases in the light of

the aforesaid CAT Full Bench's order."

20. In the light of the foregoing Shri HvK.Gupta

argued that applicant's CRs for the yea335 1 994-95

and 1 995-96 should be upgraded ftom Ue ry Good to

outstanding .

21 On the other hand, respondents' counsel Shri P «H,
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Ram chandsni contended that the aforesaid formula had

been approved by the Hon'ble Supreme Court in P«S;.

Gupta*s case (supra) -sub.iect to the facts and circumstance

Of that case» and the practicabilities of that situation'

(emphasis gjpplied) uhich need not necessarily obtain

in other cases like the presBnt one.^ He emphasised

that the fcrmula evolved in Sambhus*s case (supra) uas

in the specific context where persons had been promoted-

to higher posts on adhoc basis,' based upon the principle

of seniority uho found themselves superseded by their

c., juniors at the time of regular promotions, because

of the imbalance created uhila comparing their performanc

on the higher posts uith that of their juniors in the

lower posts.' In Shiv Kumar Sharma*s case (supra) also,

he and H.W.Srivastava were shouldering higfer

responsibilities of posts within thedepartment.i On

the other nand, in the present case applicant had not

been promoted but had gone on deputation to another

organisation (SAl). He anphasised that in cases of

^  deputation it w^a not always the seniormost person

who was deputed, and if the principle enshrined in

Sambhus's case (supra) uas extended to cases like

the present one which was one of deputation, there

uas nothing to prevent a relatively junior person who

went on deputation to a post carrying higher responsibilit'

-ies, having his CRs upgraded for the rel evan t p eriod

and thus stealing a march over his seniors.!

22v Uhlle it is no doubt true that In Sambhus's case
(aupra) those appUoanta had been officiating on tte
higher posts of «SU onadhoo basis, uhils in tte present
o^-se applicant uas functioning on the post of Ex.

Director SAl ■ (uhich a^ittedly carries a higher pay
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seals than what his collsagues uere drauing at the

time) on d^utation, the crucial issue in our opinion

is not so much uhether the individual concerned uas

holding the higher post on promotion basis or deputation

basis, but the manner in uhich performance is to be

compared uhen persons are holding posts at tuo different

levels.' The question uhich the Full Bench in Sambhus^s

case (sought to ansuer) uas required to ansuer uas
•n

uhether an officer uho uas o fficia ting in the

next highxr grade and had earned CRs in that grada uas

entitled to receive certain extra ueightage beeause he

had officiated in the higher grade or no t«1 The Full

Bench in its order in Sambhus* case ( supra) noticed that

para 2»'2»^ (d) DPAR's Of] dated 10»'3»'89 did not provide

for such extra ueightage to be granted, but after

holding that comparison of performance of a candidate at

Class in level of SA^uith the quality of performance cf

another at Class I level of ASU on equal posting uould

be compariino the incomparable,' and uould be illogical,

irrational and violative of Article 14 of the Constituttio

uent on to evolve the formula extracted in para 16

above.' Indeed in para 8 of its order it suggested that

para 2.-2i^1 (d) of DpAR's OP] dated 10.3.8 9 should be

revieued and modified to equalise the yardstick of

performance at 2 different levels, but despite that

suggestion, para S.'2.1 of OPAR's subsequent OPl dated

10.4;'89 repeats uhat uas stated in para 2.2.1(d) of

the earlier OP] dated 10..3.89,

23.' In the present case also ue are required to

compare applicant's performance as Ex.Oirector

SAI uhere he was posted on cbputation for the years 1 994-

95 and 1 995—96 lAlth that of his colleagues uho remained

O.
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within the cadre'? Admittedly as .Ex?Director SAl

applicant was drawing a higher pay scale than his

colleagues? As it cannot be denied that there is a

direct oo-relation between the pay scales of a post

and its grade/status it would be unreasonable not
:

to extend the formula contained in the Tribunal s

order in Sambhus' case (supra) to the present case

also, merely because applicant was sent on

deputation to SAI as ExV'airector, moreso when the

Hon^ble Suprane Court have thanselves applied that

^  formula in Shiv Kunar Sharma's case (supra) and again
^  in Prem Shankar Gupta's case (supra). In any case

respondents' apprehension that extending this

formula in cases of dqDUtation also would result

in a relative junior stealing a march over his

seniors, would not be relevant in the present case,

because admittedly applicant was the seniormost in

his batch, and therefore the question of his

superseding his junior within his batch would not

ari se?

9

24. During arguments, applicant's counsel alleged

bias and malafide on the part of one of the DP C

manbers.! It was also alleged that the DPC meeting was

deliberately held outside Delhi at Chennai, so that one

of the candidates before the DPC who happened to

be posted at Chennai could be helped, and as a result

of the fixation of the DPC venue at Chennai, the

secretary (Exp enditure ) who was a member of the DPC

could not participate • In our vieu as the OA is

entitled to succeed on the grounds discussed in the

foregoing paragraphs, it is not necessary for us to

discuss these grounds of bias etc. illeged by applicant.
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2 5fi In the result,' in the particular facts and
uhich is not to be treated as ̂pr eceden t,

circtmstance of this case,/^the OA succeeds and is

allowed to the extent that the impugned letter

dated 29,8,'9? is quashed and set aside,'^ Respondents

will reconsider applicant's case for restoration of

his seniority relative to respondents 6 to 8 in the

light of the CAT Full Bench ruling in Sarabhus' case
O) \Ahh^\oL

(supra), the Hsn'ble Supreme Court's judgnent

in P.S.Gupta's case(supra) and extended isy their

Lordships to the applicant and intervenor in Shiv

Kumar Sharma*s case(supra),' If consequent to the^i-

directions, anyone is adversely affected, he shall

be put to notice and given a reasonable opportunity

of being heard before any final decision adverse to

him is taken,' These directions should be implanented as

exp edi tiously as possible and preferably within 6

months from the date of receipt of a copy of this

order,' No costs,'

CO

('DR,A,VEDA\yALLI )

MEnsER (3)
( S.R.ADIGE

yiCE CHAIRMAN (a).
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