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{By Advocate: Shri M.K.Gupta}
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Wheiher io be circuiated to other outiying

benches of the Tribunal or not?
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NICE CHAIRMAN {A)
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Central Administrataive Tribunai
Principali Beneh

G.A. No. 2387 of 1997

In
go - AV&)U.ST

New Delhi, dated Lhis tLhe . 2061
HON'BLE MR. S8.R. ADIGE, VIiCE CHATRMAN (A)
HON'BLE DR. A. VEDAVALLT, MEMBER {J)
Shyi Jawabhar Thakur,
It. Controiler Generat of Acecounls,
R/o Qr. No. 1237, Sector 12,
R.K. FPuram, .
New Delh-110022. .. Applicant

(By Advocate: Shri M.K. Guptal
Versus

Union PFubiic Service Commission
through the Secretary,

Dholpur House,

'Shah jahan Road,

New Delhi=1100%1.

-t
.

2. Union of India through

the Estabiishment Officer,
Dept. of Personnel & Training,
North Biock, New Deihi-110001.

Ministry of Finance,
Dept. of Expenditure,
Lok Nayak Bhawan,

e I R |

7th Fiocor, Khan Market,
New Deihi=11000G3.

4. The Secrestary,
Ministry of Finance,
Dept. of Expendiiure,
North Biock, New Delhi=-110001.

5. Shri 5.K. Mishra,
Ex~Member, UPSC

o

Shri M. J. Josebh,
Chief Controiler of Accounts,

3. The Controlier General of Accounis,

(b

Ministry of information & Broadcasting,

Tropicai Building, H Biock,
Connaught Place, New Deihi.

-l

Shri §.M. Rumar,

™o -3 A M

Financial Adviser,

United insurance Co. Lid.,
Chennai .

o

Shri P.J. Vincent,
Chief Controlier of Accounis,
Ministry of Finance,

Morth Block, New Deini. .. Respondents

(By Advocate: Shri F.H. Ramchandani with
shri Madbav Panikar)
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Applicant impugns respondents’ Memo dated

2G6.8.687 {(Annexure A=2) and seeks a deciaration that

action of official respondentis in downgrading his
n .

seniority reilatee to privaie respondents 8 to B8 is

illegal and arbitrary. He seeks a direction to

restore his seniority in its original piace in Indian

Civi} Accounts BService above respondents 8 to 8.
2. Applicant as weil as respo ndents 8 to 8
are direct recruits of the 1878 batch of 1CAS.

Applicant’s position was above respondents 6 1o 8 In

that batch. He joined iCAS on 20.7.78 in Junior Time
Scale of {CAS and was thereafter promoted to Sr.
Time Scale, Junior Adminisirative Grade {on 1.7.82)
and Selection Grade of JAG from time to time.

3. The next promotional ievel is that of

Senior Administrative Grade, for which under Rule
20(1){(v) of the iCAS Ruies appointment is to be mads
by selection on merit from amongst officers who have

& ™

put in B vyears reguiar service in JAG {including
service if any in non-functional grads of JAG) or-i7

years reguiar service in Group A’ posis of which

atjeast four years regular service shali be in JAG.

4. During 1885-88 one vacancy arose in SA
Fag (53 58 : ¢

w.e.f. 341.4.86 and respondents admit that appiicant

was the senior mosi candidate of JAG but as neither

) —
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he nor any oiher candidates had the required length

~

of service prescribed in Rule 26(1){v) ICAS Rules, no
promotion was made. Buring 1886-87, 1iwo more

vacancies in SAG arose in August-Ociober, 1888 and

one vacancy arose in 1.2.87.

5.  Respondents sent a proposai to UPSC vide
letter dated 6.11.88 fogr preparing a panel of
suitablie officers for filling up these vacancies.
The UPSC vide its letter dated 8.12.88 conveyed its
decision to hoid +the DPFC meeting on 21.1.87 at
chenna . The DPC consisted of 3/Shri S.K. Mishra,
Member, UPSC as Chairman {Respondent No.5); Shri C.

_Ramachandran, Secretary, Dept. of Expenditure as
Member and WMs. Mira Saxena, Controlier Gensral of
Accounis as ithe second Member.

8. The DPC met at Chennai on 2.1.87 as per
schedule. Secretary (Expenditiure), however, couid
not participate. The C.R. dossier, integrity
certificates, inter se seniority of candidalies were
reportediy piaced befors the DPC; which , after

assessing the merit of ihe candidates within the zone

of consideraiion7 recommendsd the pane | in the
foiiowing order:

Shri M.M. Joseph {Respondent No.B)

Shri 5.M. Kumar {Respondent No. 7)

Shri P.J. Vincent (Respoondent No.8)

Shri Jawahar Thakur (Applicanti)
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7. The atoresaid approved panel wearte
forwarded by UPSC to Respo ndent No.3, and was
approved by the Finance Minister on 18.2.87 upon
which ths panei aiong with the C.R. dossiers and
other relaited documenis were sent to the
Establishment Officer, DOFPT for obtaining ACC’s
approval,; and upon the E.0. conveying ACC’s approval

on 21.4.87, the promotion orders were issued.
8. Meanwhile applicant had submitted =

representation dated 18.2.87 {(Annexure R-1) which

after examinaiion have rejecied vide Memo dated

s

26.8.97 giving rise to the present O.A.

8. DOPT's O.M. dated 10.4.88 {Annexure A-3
contains the consolidated instructions on the

constitution and functioning of DPCs and reiasied

-

matiern, Para 5 of those instructions tavs down that

each DPC should decide its own meihod and procsdure

for objective assessment of suitability of the

candidaies. Para 8.2.1 states that C.Rs are

he

ot

basic imputs on the basis of which asessment is to be

made by the DPC. The DPC is required o assess the
suitability of the officers for promotion on the
~ancl b Ik
basis of their service record i i#e particular
reference to the C.Rs for the preceding five ysars,
I8

but when the quaiifving serviceLmore than five years,
the DPC shoulid see the record with reference to the
CRs for the years sgual to the requlrec quaiifyiﬁg
service, Whers an officer is officiating in the nexi
fiigher grade, and has earned C.Rs in ithat grade his

.

C.Rs in 1ihat grade may be considered by the DFC in

TV
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order +to assess his work, conduci and performance,
but no extra weightage may be given mereiy on the

ground that he has been officiating in the higher

grade. The DPC shouid not be guided mereiy by the
over aill grading if any, that may be recorded in ihe
C.Rs; but shoulid make its own assessment on the
basis of the C.R. entries. Para 6.3.1 {ii} states
that in respect of aii posts in the ievéi of

Rs.3700~5000 and above Lladmiltedly these SAG posis are

-
in ]

in ihe scale of Rs.SQOO—STOO(pre—reviseog]’anﬂ the
bernchmark is to be Very Good. However, officers who
are graded as ocutstanding wouild rank enbloc senior to
those who are graded as Vary Good  arnid piaced in the
select panel accordingly , upto the number of
vacancies. Officers with the same grading would

retain their inter se seniority.

10. We have perused the CRs of applicani as
well as that S$/Shri Joseph (R=8); Kumar {R~7) and
Vincent (R-8). A tabular statement of the grading

given 1o the above mentioned four officers for 8
years commencing 1888-88 and ending 1885~88 (as ihe
OPC was heid on 27.1.97, CRs for 1996-87 would not

have been- availabie) is given below:

L

Uy



Applicant R-86 R—71 R=-8
1888-85 G O O VG+
1888-80 O O O VG+
1880-81 VG O O O
1881-82 O O O O
1682~83 6] O O O
1963-84 O O G O
~

1684-65 V6 o] VG O
1665-886 VG O 0O O

, 0 = Outstanding

i

V= ‘v‘ery- Good
11. A glance at the aforesaid gradings

reveais that the CRs of R-8, 7 and 8 have a cilear
~ ﬁﬂ"?\j S}ﬂc”j )a‘) Mreic gﬂtf""\ &0
edge over that of applicant, and J respondents,
N\
s
theretore, cannot be faulted for piacing them above

applicant in the seiect pansl.

L
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12 Applicant has,however, challenged the DPCts

conclusions on various .groundss

135 Firstly it is contended that applicant uas

holding the higher post of Executiwe Directﬂr;iuhile

on deputation to'Sports Authority of India,ddring the
period 311093 to 31.123§6, and the gading in his CRs.
for the years 1994;95 and 1995-96 should;therefore?

be upgraded from Very Good to Outsiarding in tempms of

the CAT; Hyderabad(Full) Bench's order in S.8.Sambhus Ve.
Union of India & Orsi and connected case (1992) 19 ATC
571 thch has been approved by the Hon *ble Sup reme Court
in Prem Shankar Gupta Vsyi UOI (quoted in.Shiv Kumas

shama & Anrs VUss UOI & Orss 1997 (11) sCC 112) ui th

- the following observations:

"o are satisfied that the formula ewolved by the

Full Bench of CAT is proper and just one having

regard to the facts and circumstances of the

case and the practicabilities of the situation.!
and on the basis of uhich benefits were eXxtended to
appellant Shiv Kumar shamma and intervenor Shri H:N:
srivastava in Shiv Kumar Shama Vsy' UDI 1997 (11) sce
11251

145 We have considered the ruling in Sambhus' case

(supra) carefullys

15,1 That was a case vher® promotions to the post of
Assistant Surveyors(Works) had to be made through

selectionﬁ_Ceftain Surveyor Assistants Grade I were

-

" officiating inClass I promo tional postsof ASYs on-adhoc

basis , while their juniors continued to hold the po st

<1
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of SA Grade f.' For the purpose of r egular selsction

-

- 8 o

against the vacancies of ASW for relsvant years, the
perfommance of Sambhus and others 2s adhoc ASUW, was
sought to be compared with the ﬁerfonnance of their
juniors who uwere working in lower post of SA-i; In

the course of selectiony the grading as }guodi of
Sambhus & others as Class I ASY was treated as louwer than
the grading as Very good/outstanding of their juniors
as SAs~I, 2s @ result of uhich Sambhus and others vere
sup erseded by their juniors for regular promoticn as
ASW, al though as an adhoc ASW, one of the applicants
had even uritpen the CR of one of his juniors who was
working as SA=1 underlhﬂnf Sambhus and others complained
that comparing their performance as ASWs with the _
perfomance of their juniors @s SA-I would be violative

of Articles 14 and 16 of the Constitutionﬁ

164 Allowing their applications in part the Tribupal

in S.S.Sambhusts c@se (supra) held that

"The only reasonable and just suggestion

that in our opinion can be made o meet

the ends of justice in the circumstences

of the case is that for the period during
which the applicants shouldered the higher
regponsibilities for the higher Class~I
posts of ASW/SW theWgradetion @4 3A should
be treated as one lewel higher %han the
grading auvarded to them as ASY as per the
ACRs for thalperiod. Thet is if the ACR as

ASY reflected 'good"it should be %aken as
tveéry "gosd', and if. 'yery. mpod!, then it
should be taken a@s outstanding. In this manner
they are placed on equal footing for the purpose
of assessnent of compara+tive merits™

174! This formula worked out by the Full Bengh of
the Tribunal came up for scrutiny before the Hon 'ble
SupTeme Court in P.S:G!tha sy UDI & connected case g

(supra) where the Hon'ble Supreme Court expressed their
T
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satisfaction with the aforesaid formula as being 2

-0 -

proper and just one having regard o the facts and
circumstances of the case and the practicabilities
of the situationé

185 Acoordingly’) in Shiv Kumar Sharma's case
(supra ) he and intervenor H.N,Srivastava, both

of whom had already been promoted 2s Joint SUpdtf
police several years previously, but were shouldering
responsibilities of higher posts pleaded for

the application of the afores2id formula for the
purpose of grading, for inclusion in IPS from an
earlier date, contending that during the period they
shouldered the responsibilities of the higher posté?
their gradings should be taken one level higher than
what they had been actually ayarded.They argued that
if this formula was adoﬁted even on the basis of the

ca@ tegorisation made by the Ubsc; they would have been

. better placed in so far as assessment of their work

was concerned, and Would ha2ve stood the chance of
being selected for entry into the IPS cadre at an

earlier date when others with lesser record got the benfit

195 Without expresing any opinion on the merits of
the matter, this plea uas accepted by thé Hon'ble
Supreme Court in thea foresaid c2se, and UPSC uere
directed to reconsider their cases in the light of

the aforesaid CAT Full Bench}s ordere

20, In the light of the foregoing Shri M3K,Gupta
argued that applicant's CRs for the yeams 1994-95
and 1995=96 ghould be upgraded ftom Very Good to

ocoutstanding »

21, On the other hand, respondents' counsel Shri p,H,

-
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Ramchandani contended that the aforssaid fommula had

been approved by the Honfble Supreme Court in PeSe

Gup ta's case (supra) _subject to the facts and circumsidnce

of that case, and the practicabilities of that situation':
(emphasis supplied) which need not necessarily obtain

in other cases like the present ones He emp ha si sed

that the brmula svolved in Sambhué_'s case (supra) uas

in the specific context where persons had been_promo ‘::e'fE
to higher posts on 8dho§ basis, based upon the principle
of seniority uho found themselves superseded by their
own juniors at the time of regular promotions, because
of the imbalance created while corhpar_:ing their perfommanc
on the hicher posts with that of their juniors in the
lower posts;% In Shiv Kumar Shapmals case (SUpra) also,

he and H:N:.Srivastava were shouldering higher
responsibilities of posts within thedepartments On

the other hand, in the present case applicant had not
been promoted but had gome on deputation +to another
crganisation (SAi). He emphasised that in cases of
deputation it yas not aluays the seniormost person

who was deputed, and if the principle enshrined in
sambhus !'s case (supra) was extended to cases like

the present one which was one of depu ta tion, there

was nothing to prevent a relatively junior person who
Went on deputation to a post carrying higher respénsibilit<

-les, having his CRs upgraded for the relevant period

and thus stealing a march over his seniors;

22, While it is no doub: true that in Sambhus's gase

(SUpra) those applicants had been officiating on tfe

higher posts of Asy ona dhoc basis, while in the present
cdse applicant yas functioning on the post of Ex,
Director st (uhich adnittedly cerries a hi

gher pa
Y pay
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scale than what his colleagues were drawing at the

w 11 -

time) on deputation, the crucial issue in our opinicm

is not so much whether the individual concerned was
holding the higher post on promotion basis or deputation
basis, but the manner in uhich performance is to be
compared when persons are holding posts 2t tuwo different
levelss’ The question which the Full Bench in Sambhus‘s
case (sought to answer) was required to ansysr was
whether mhmdizhee: an officer who wvas officisting in the
next highxr grads and had earned CRs in that grade was
entitled to receive certain extra ueightdge because he
had officiated in the higher grade or nots The Full
Bench in its order in Sambhus; case ( SUpra) noticed that
para 22,1 (d) DPAR's OM dated 104389 did not provide

for such extra weightage to be g ranted, but after
holding that comparison of perfomance of a candidate at
Class IIT level of SA,uith the quality of perfomence o
another at Class I level of ASW on egual éoﬂsting would
be compariing the incomparable, and would be illogical,
irrational and violative of Article 14 of the Constituttio
went on to svolve the fomula extracted in para 16
_above'.‘-‘:‘Indeed in para 8 of its order it suggested that
para 242i1(d) of DPAR's OM dated 10.3.89 should be
revieued and modified to equalise the yardstick of
performance at 2 different levels, but despil te that
suggestion, para 62 of DPARi_'s subsequent OM dated
10.4,'89 repe2 ts what was stated in para 2.2.1(d) of

the earlier OM dated 10.3.89.

23".5? In the present case alsp we are required o
compare applicant's perfomance as Ex Director
SAI where he was posted on cputation for the years 199~

95 and 1995+96 with that of his colleagues who remaiped
L




within the cadres Adnittedly asnExﬁDirecth sl
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applicent was drawing a higher pay scale than his
colleaguaég As it cannot be denied thet there is a
direct co-relation betueen the pay scales of 2 post
and its grade/status it would be unreasonable not
to extend the formula contained in the Tribunal's
order in Sambhus' case (SUpra) to the present case
also, merely because =epplicant uvas sent on
deputation o SAI as Ex?ﬁireqtnr, moreso when the
Hon'ble Supreme Court have themselves applied that
formula in Shiv Kumar Sharma s case (supra) and 2gain
in Prem Shankar Guptd's case (supra). In any case
respondentsi apprehension that extending this
formula in cases of deputetion alss would result

in a relative -junior stealing a march over his
seniors, would not be relevant in the present casey
because admittedly applicant was the seniormost in
his batch, and therefore the question of his

sup erseding his junior within his batch would not

arisey

24, During arguments, applicant's counsel alleged
bias and malafide on the part of one of the DPC
members. It was alsg alleged that the DOPC meeting was
deliberately held outside Delhi at Chennai, so that one
of the éandidates before the DPC who happened to

be posted a8t Chennai could be helped, and as a result
of the fixation of the DPC venus at Chennai, the
Secretary(EXpenditure) who was @ membsr of the DPC
could not participate « In our view 2s the OA is
entitled to succeed on the grounds discussed in the
foregoing paragraphs, it is not necessary for us o

discuss these grounds of bias etc. @lleged by 2pplicant.
L




2541 In the result, in the particular facts and

which is not to be treated @s precedent,

circumstance of this case,/ the 0OA succeeds and is
alloued to the extent that the impugned letter

dated 29.,8.,97 is quashed and set asideﬁjRespondents
will reconsider a2pplicent®s case for restoration of

his seniority relative to respondents 6 to 8 in the
light of the CAT Full Bench ruling in Sambhus' case
(SUpra)",mm%g the tbn'ble Supreme Court's judgnent
in ij:GUp talts case(supra) and extended by their
Lordships to the 2pplicant and intervenor in Shiv

Kunar Sharma;s case(SUpra).": If‘_oonséqUent to the$;
directions, anyone is adversely affected, he shall

be pﬁt to notice and given 2 ressonable opportunity
of being heard before any final decision adverse to

him :i.s.tal‘<en_."i These dirsctions should be implemented as
expeditiously as possible and preferably within 6
months from the date of receipt of a copy of this

orders No c;OS'tSo
(‘OR. A“‘"vEDAVALLI ) ( S'R'Amfi

MEMER (3) VICE CHAIRMAN (A).
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