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0A No. 2253/97
New Delhi, this the lﬁ*‘ day of July, 1998

HON'BLE SHRTI T.N. BHAT, MEMBER (TJ)
HON BLE SHRT 'S.P.BISWAS, MEMBER (A)

In the matter of:

shri Raj Kumar and Qthers . ..., Aponlicant

(By Advocate: Sh. Ram Krishnas)

Vsl
1. Union of India
Through ,
Ministry of Defence, South Block,
New Delhi.

A -

~J

The Engineer in Chief,
Military Engineer Services Dept.,

Army Headduarterg, Kashmir House,

New Delhi e Respondents.
(By Advocate: Sh. V.S.R.Krishna)

Q.RDER

Hon‘b}e Shri T.N.Bhat, Member (J)

The applicants in this OA,‘? in  number, have
retired as Additional Chief Enginaers in the ME S
Department and they have come to the Tribunal with the
praver that .th@ spaciaf pay of Rs.4B0/~ which had bsen
granted to them onlth@ir promotion to the aforés&%d pmgi

should. be counted as part of the basic pay for the purposs

of calculation of pensionary and other terminal benefits.

~

Z. We notice that s0me ﬁfmilarly- placed
persons had approached the Bangalorea Bench of the Tribunal
by filing OA Nos.1335/94 aﬁd T981/94 which wers disposed
of by that Bench by a common judagment dated 23.1.95. Tt
was held in cl@ar‘t@rma that the éneoial pay.drawn by the

additional Chief Engineers in the MES Department should be

counted as a part of.the hasic pay for the purposes  of
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pension and other nost, retiral +benefits. The same  view
has . also baen expressed by soveral other Benches of  the
Jgibunal.  In this régard; wé may refer to the Judgment of
Hon ble Sh.. K;Muthukumar, Membor (A), Principal Bench of
the Trfbu%al uét@d 15‘?.96 in OA No.2112/9% and the one
dalivered hy Hon ble N.Sahu, M@mh@f (A), Principal Bench,
dated 38.5.97 in OA~2139/96,A |

3. The controversy between the parties arises
in the foilwming circumstances::—

Under the provisions of the Indian Defence

Service of Engineers (Recruitment -and  Conditions of
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Service) Rules, 1997, @ Sup@rintendinm Engineer {(sels

arada) on promotion to the post of Additional Chief

Enginesr gets the sama- grade as he held while woirking

o1}
¥

S Suparintending Engineer (selection grade), G,

special pavy.

o
o

Re. 45008-5700. However, he gets Rs. 400

While on the one hand the ‘contention of the Additional

Chief Engineers has throughout heen that the special

Day of‘Rg,am@/w' ig in lieu of higﬁ@r pyay aéaleﬂ the stand
taken by the respondents has béen'that the special pay is
granted only in view of the arducus nature of duties that
an Additional Chief Engineer is reqguired to perform, The
respondents. have also been uniformly taking the plea that

. ~

under FR 9 (21) (a)(i) special pay cannot be included in

the term pay .

b On going through the Judgments (supra) of

the Tribunal we find that similar plegs had been taken by

the Ministry of Defence in.those cases bul the same were
redjected by  the different benches of the Tribunsl, and
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rightly so. Tt is true_that under note 21 (al)(i) below FR

'

“
- -

3 special pay granted in v i ow of any nersonal

qﬂéiifications 'of an offimia] or %peciai pay to which ﬁa

iz entitled by reason of his position in a cadre has to bhe

axcluded from the term "pay”. Euf it s eqgually true that
.

all other kinds of special pay including %ergonal pay and

overseas pay has to be counted. Thisz is so in view of the
provision contained in FR 9 (215(8)(ii). Under  the
aforesaild provision the term ’gay' means the amount drawn
montﬁly by'a Government servant as the pay plus overseas
pay, spacial pay and personasl pay and other emoluments
whiach may he $péoially classified as pay by the President.

While relving upon FRG9 (21) (a){(i) the respondents seeam

to have conveniently omitted to refer to FR 9 (21){a)(ii}).

5. We are also not convinced by the argument
of the learned ‘GOUHﬁﬂl for the raspondaents that the
specidl pay  of Rs.4BB/- ?3 admissible to Additionsl Chief
Engineer in view of the arduous nature of his job. Had

that been zo there would hWave heen a specific mention of

this fact in  the Recruitment Rules. Sinca the pay scals
of . selection, grade Superintending Fnaineer and that of
the Additional - Chief FEngineer, which is the next highar

post to which a Superintending Engineer gets promoted, is

- the same the only reasonable interpretations that can he

given”ig that the special pay of Ra. 408/~  has haen
provided for ih lieu of the higher pay scale. This
becomes even more clear when we go through the extracls
from the relevant file of the Department of Personnel &
Traiﬁiﬁg_which have heen annexed by the app)icantg as
Annaxiire A~V Lo the QA. TIn this note 3 reference has boeen

made to the judament of the Bangalore Bench of CAT and it

/A/' .
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has been stated that since the Ministry of Finance had not

- e

agreed with  the proposals of the Ministy of Defence to

.

grant a higher pay scale of Rs.S100-S780 “to Additiona)

Chief Engineer the pay scale of Rs.4500-5700 was allowad

“ v

to Additional CE which was also the pay scale available to

'Suparintending Engineer and that it ..was in these
: .

'

circumstances that a special pay of Rs. 400/ was allowed

with the concurrence of the Miniztry of Finance, the same

being clearly allowed in lieu of separate higher scale of
pay. Howewvar, a’condition was added that thoss officers

working as Additionsl Chief Engineers who ware posted in
!

the headquarters office would not get the special pay of
Re. 480/~ in addition to the special  pay of 5. 408 /-

payable in lieu of separate higher scale of pay.

;

i

§. We  further notice “that despite olear

pronouncenants by the various henches of this Tribunal on
e . )

the point in controversy  hetween . the 'parties‘ the

respondents. rejected the .« representations of tha

'

applicants on the ground that "benefit of. court Judgment
is only extended to applicants in the case and not to all
similarly placed officers”. This ples taken . by the

respondents  cannot he sustained, firstly, for the reason

1

that the -Fudgments of the Tribunal, notahly  the one

delivered by ° the Bangalore Bench is A Judgment  in romg

and, secondly, it is now well settled, that the henefit of
a Judgment has  to be given to all other similarly placed

persons.. This is o becaluse discrimination “is to bhe

dispelled and multiplicity of court proceadings awvoided.




S

o
\

2
’

/ =
P

7. To sum up, the applicants have established

that they are entitled to the relisf claimed by them.

\ ’ )

—  Respondents  have no JustifTication whatsoever to dany the
henefit of the said Judgments of the Tribunal -to the
applicants. This 0A must accordingly be allowed with

4 .

costs.

g. Tn  the event, the 0A is allowed and the
respondents are directed to count the special pay of
Rs. 48D/~ as & part of the basic pay recsived by the
applicants while iﬁey were working as  Additional Chief
Engineers and to fix/revise their pension and othar post
retiral benaftits accordingly. The reaspondaents - shall
further npay an  amount of ' Rs.3508/~ as costs  (i.e.
Rs. 580/~ to each of the seven apmlican?g in  this hﬁ)
namely, Sh. Raid Kumar, S§h. B.S.éulati, Sh. S, P Kumar,
Sh.  S.S8.Mittal, Sh. O.P.Kalghian, Sh. K.D.Kharoanda and
Sh. R.K.Ahuja, The HGudgment shall Be implemented within 3
months from the date of r@ceimt‘of g copy theraof,

Q, With the above order this DA is qigposed

of. ;

S gsascce Sty QL;Lf‘f’ -

( S. P HTSWAS ) ( T.N. BHAT )

Member (A) , : Membeaer (7).




