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U  U, ORDERHon ble Shri S.P. Biswas

The issues raised, rel ief s .sougf:t for and the
questions of law involved inthese two OAs are
Identical and hence they are being disposed of by a
common order.

The background facts, necessary for disoosal
of these OAs, are as under:

QA. No. 2 1 8 7 / 1 9 9 7

i  i

i !

i

All the twelve aDplicants. directly recruited
Grade officers in Junior Time Scale (JTS for

-h.rt) carry different serial numbers from 532 to
820. OS - assigned in a-3 senio,-ltv list dated
I0. . .9) . All of them are aggrieved by the order
dated 8.3.90 and 4.3.92 by which a total of 226

of tne same grade, some of them being
luniors to the abolicants. have been protrroted to
senior Time Scale (SIS for short) Ignoring their
^ubBrlor Claims. All of them have a common cause
of action Ir, A-) order dated iO.7.97 by which some
of then iuniors apparently have been promoted to
STS making them iunlors to their erstwhile iuniors.
They claim to have made represerrtetior.s ag,ainsl the
ihiuetioe done to them but without any success.
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-5. The applicant herein is at SI. No, 850 the

c^fot einentioned A-3 list dated 15.7.9!. He is
equally aggrieved by the order dated 'a.3.92 issued

^  by R 1 by which his juniors have been considered

for oromotionf;o STS. ABPlicant s claim is that
this action of the respondents is in total

violation of statutory rules and Articles lA and 16

of the Constitution. He has also challenged A-]
order dated. 10.7.91 and claims to have given A-9

representation on 27. 1.97 but the respondents

decided to turn deaf ears to his grievances.

applicants in both the OAs are

governed by Indian Broadcasting (Engineers) Service

{(IB(E)S for short] Rules notified on 5. 1 1 .81 under
provisions of Article 309 of the Constitution,
relevant extracts of which have been reproduced in

bbe applicants are before us seeking the

following relief:

i

oil' -n c,.f rribunal be pleaeed to
■  t^'corf Ih i-esDondents

to . S® aoDlioants for promotion
found fC? fround fit, thev should be deemed to be
PIomoted from date their juniors in the
per,ionty list dated 15. 7! 9. with

corid-equential benefits includinc
arrears of pay and allowances and lay
interest thereon." °

5. As argued by Shri B.S. Jain, learned counsel
for the applicants, the main plank of applicants
attack and the basis for reliefs claimed originate
from the statutory provisions as indicated in note
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No.3 to Schedule IV if IB(E)S Rules. 1981. The

relevant portion that supports the applic§j

claim, is reproduced hereunder:

"If an officer appointed to any post in
the service is considered for the. purpose

;  of promotion to a highei' post, all
persons senior to him in the grade shall
also be considered notwithstanding that
they may not have rendered the requisite
number of years of service".

6. The reasons for not considering the applicants

for promotion, as indicated by the learned counsel

for applicants, is that respondents have taken the

1' plea of applicants not having completed the

probationery period. This is based on DoPTs OM

No.220l 1/7/86-Estt(D) da ted 19.7.89 which provides

that when juniors who have completed the

eligibility period are considered for promotion

their seniors should also be considered

irrespective of the fact whethei' they have

conipleted the requisite years or not provided they

^  have completed the probationery period.

7. Drawing support from the decisions of the Apex

court in the cases CAG Vs. Mohan Malhotra 1992(1)

Sl^J 101, J. R. Raghupathy Vs. State of AP 1988, A

see 364, Palary Ramakrishnaiah V. UOI 1989 2 SCC

541, learned counsel submitted that the aforesaid

OM being an administrative order/instruction cannot

supercede/amend the statutory rules. That apart,

completion of probationery period is relevant only

for the purpose of confirmation and not as a

pre-condition for promotion,. As per the counsel,
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order of Bombay Bench of the Tribunal in the case
of T.N. Chakravorty s ors. Vs. UOI i Ors.

^ 1994(3) CAT SIJ Vol.53 page 361 supports this view.

.'i-'
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8. Vet another basis on which the relief has been
pressed for is that the case of the applicants
herein is similar to those applicants in OA 337/92
and OA 462/92 decided on 2. 10.96 and 7.5.97
respectively, wherein-similar1y placed juniors were
given desired reliefs. Applicants argued that in

the light of the law laid down by the Hon'ble
Supreme Court in the cases of K.C. Sharma a Ors.
Vs. UOI. 1998(1) stJ 54. Amrit Lai Berry Vs.
Collector Of central Excise. 1975(4) SC 714. Smt.
Prema Devi a Anr. vs. Delhi Admn.aOrs. 1989 see
Suppl.li 330 and Inder Pal Vadav a Ors., vs.
"01.1985(2 ) SO 648 their clal,„s could not be denied

they are similarly placed e.iiployees like those
i 1 1 OAs •'3?/9Z3rid467'Q7 TSrc2,9^. ihe apex court in Inder
Pal YedavV' has held as under:

the" ecu,-r neeHofbe^a^" to
disadvantage to those who rushed'Tn'here^

9.

of K.C.

Similar view has been reiterated in the case
Shcma^ wherein it has been held that

••applications filed by similarly pieced persons
should not be rejected for bar of limitation",
counsel subrrrits that the judicial pronouncements of
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the Hon ble Supreme Court have been followed while

allowing the OAs No. 337/92 and ^<62/92 by thi^p^j
Tr i bunal.

10. Respondents have taken the plea of limitation.

It has been argued that the applications are

hopelessly barred by time and liable to be

dismissed on this ground alone. The cause of

action, if any, arose on ^+.3.92 when 108 officers

in JTS of IB(E)S were promoted to.officiate in SIS

by A-4 order. None of the applicants made any

representation nor agitated their grievances in

time before the Tribunal/Court. It was necessary

1  for the applicants to have approached the Tribunal

by 4.3.93 or immediately thereafter whereas the

applications have . been filed only by.the end of

August, 1997- Learned counsel argued that it is a

settled law that inordinate delays could not be

entertained unless explained satisfactorily.

Inordinate delay or lapse is'^itself a good ground
to decline t^le relief, irrespective of the merit of

the application. Repeated and successive

_  representations do not create fiesh cause of

•actiori. Learned counsel cited the following cases

in support of his contentions:

1 ) S.S.Rathere V. State of MP 1989 4 SCO 582
2) Admn. of Un. Vs. Terr itior y of Daman & Diu

1996 SCO (L&S) 205
3) State of Karnataka V. S.M. Kotrayya 1996 SCO

I  (L&S) 1488

1 1 . Applications are also not-maintainable because

of non-joinder of necessary pai'ties. If the relief

is granted, it will affect the long settled

m
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seniority in the higher grade. A large number of

reversions will also take place at the time of

subsequent promotions. Respondents would also

submit that promotions have been given only to some

of the direct recruits who were earl'ier ignored by

the DPC and that those promotion were persuant to

the orders of the Tribunal as aforementioned in

para 8. Orilv those number of persons were promoted

who were covered against the vacant posts which

were available at that point of time. Respondents

•had considered the cases of the applicants and

similai'ly placed employees but could not accede to

their requests on the.ground that the Tribunal s

decisions./directions are applicable to only those

who were parties in those petitions.

12. We have heard the rival contentions of learned

counsel of both parties and perused the records.

^  Only two issues fall for determination in the

facts and circumstarices of these cases. They are:

(i) whether statutory orders Issued' under Article

309 of the Constitution of India can be
I  '

supei seded/ameuided by edministrative

or dei s/inotr uctions? and (ii) , whether the

judgeitients./oi'de; s in petitions filed earlier shall

be made automatically applicable if the employees

claiming reliefs later are similarly placed like

those in petitions already decided, irrespective of

other conditionalities?

i
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13, Learned counsel for the applicants submitted

that there is no requirement in the statutory rules

which would entitle only such junior JTS officers

to be considered for promotion to STS who have

completed the probationery period. In any case,

the respondents have promoted Shri D.N. Sahoo, a

JTS with S.No.^^3 of the same seniority list who is

yet to complete probationary period. He brought to

our attention the following extracts of DoPT's OM

dated 19.7.89, which stipulates that:

"In order to ensure that seniors who
might have joined later due to various
reasons- are not overlooked for promotion,
necessary action for afnendment o
requirement rules may be taken urgently
wherever this has not been done by now"

It was mentioned that no such amendment has

been made by the respondents till date. The

counsel had further contended that any instructions

of administratuve nature, such as the OM dated

19.7.89 of DoPT relied upon by the respondents

cannot overrule statutory provisions. In support

of this submission, reliance was placed upon the

juidgement of the Hon ble Supreme Court in the ca,se

of K.K.Khosla & Ors. V. State of Haryana 1990 ATC

12 75^. We find some force in the submission of

the learned counsel for the applicants. It is not

in dispute that the applicants- in both the OAs are

seniors to many of those who have been promoted by

the impugned orders.- As regards OA 21 87/97, those

at 81.No.532, 561, 586, 600 and 602 have been

clearly ignored when promotions have been offered

by order dated 1.3.92 to those who stood at

SI.No.671 , 675 and 863 of seniority list.

t
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Similarly. aoBUcant In OA 2188/97 who Is at
SI.No.850 of the seniority list has been clearly
suoerseded by/an officer who is at SI. No. 863 of the
same seniority list. None of the contentions
Inthis oora has been controverted by the
respondents. Admittedly. the answer to issue
No.(i) willbe in the negative.

■J

V

Respondents also admit that representations of
the applicants have been considered by ' them but
could not be acceded to. The only point which
could not be ascertained is whether those
representations were before or after Annexure A-9
dated 22.I.-97. Materials Placed before us reveal

"  that applicants in OA No.2187/97 did not make any
formal representation whatsoever and the applicant
in OA No,2,88/97 had sent only one such appeal bv
A-9. There is no doubt from the facts and
Circumstances of the cases that the applicants
herein are similarly Dlaced liko fh->■7 (jxouea iiKe those in OAs
332/92 and 462/92. excepting the fact that the
applicants herein did not agitate or rake up their
grievances formally mtime. We do not find any
ground, much less convincing ones, as to why the
applicants remained silent for about 5 years from
March. 1992 to January. ,997. Delays are staring

the face of these two cases and hence
applicability of the law of limitation cannot be
ignored. The question of delay/limitatlon assume^
some importance at this stage. This is because if
the applicants had made repeated and successive
representations. did not get any response between
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March, 1992 to May. 1997 and approached this

Tribunal only after 10.7.1997, the law laid down by

the Constitution Bench of the Apex Court in

S.S.Rathore's case (supra) comes in the way of the

applicants case. On the contrary, if they had not

made any representation at all. the law enunciated

in the case of R.S. Samanta Vs. UOI AIR 1993 SC

2276 and P.K. Ramaohandran V. State of Karnataka,
JT 1997(8) SC 189 and even section 21(3) of the AT

Act, 1985 will hit the applicants' claim.

15. We find that the reliance placed by the

learned counsel for applicants on the judicial

pronouncements in cases of Amrit Lai Berry and K.C.

Sharma (supra) are misconceived. it is true that
in the case of Amrit Lai Berry, their Lordships
held that equality of opportunity in a manner
relating to employments implies equal treatment to
persons similarly situated or in the same category
as the petitioners. But the apex court also

mentioned that it does not exclude justifiable

discriminations m other words, it is for the
peUtioners to disclose not only the rule said ,to
have been infringed but also how. the two sets of

circumstances are identical in all respects. The
respondents in the other two OAs did not dispute of
having received representations in time. The same
situation does not prevail here. The applicants
herein did not make any representation whatsoever
from 4.3.92 till 21. 1.97.

\



f

/  'supra.,. TPat „aa «•?
Ccise where their i ^ ^."^feir Lordships. i„ a con.trr ..
Bench, were R^<amr ■ " 'tutionexarr.nrhd issues pertairang to clubblno
P  running allowance for th
of , °'= calculationaverage emoluments in h ^

the v • <^cterml„i„g pension for
"  ̂'^^f-°molals"of theRallw
--slired as Guards a ■ Railways whoGuards during 1980-1988 In th ,
the Fun o ^ase,

relief to :: " 'certain
decided, on le. 12.1993 s-

Prisons appealed f .' "^Pcedor extension of the same

n.llnd 0.-119/99 Which w-s d "
Bench Of this T -Hthis Tribunal. The Trik

condone the del- ■ refused to

—;;99:\:r
Be.. Of trTriT'^ "

«-"wav Board B ors. Vs. c B b^
Ors., Civil' A * '^^"sadhamaiah &Appeals Nos. .,74-4,82 of ,995

held bvr the Apex Court in K 0 ^
that the irlh, / ^harma's ,caseTribunal should have .

on merits inste- ,

technicalities cf n •" of limitation alone.
of

i

"• As per the law laid w
Bloop Singh vs. u.o I s7 "
It has been held ' ' """■
Itself a go -^olay is by9cod ground to refuse relief' t
petitioner, irrespective of the
If - merit of the clairr; ~ -titled to a relief chooses to r

.  " - —y gives" rls; :;



$ i

li

1

(12)

reasonable belief In the ,nind of others that he Is
not interested in clal.ln, that relief. Others are

then justified In acting on that behalf. This l-
„ore so in service matters where vacancies are
required to be filled up prombtly. A person cannot
be permitted to challenge the termination of of
his/her service after sufficient period of time,
without- any cogent explanation for Inordinate
delays, /merely because others similarly dismissed
had beeh reinstated as a result of their earlier
petitions having been allowed. We find that the
same views have been reiterated by the Honble
supreme Court In Jagdlsh lal & Ors. Vs. State of
Haryana & Ors.. XT 1997(5) SC 387: U.O.I. vs.
R.C. Samanta (supra) and Hamsavenl i Ors. vs.

State of Tamil Nadu, 1999(6) SCO 51. It has been
laid down in these cases that long Inordinate delay

•  r-inht as well as the remedy. Theexteinguishes rignt. as wexx

observations of Lord Camden that:-

"that the law does not
those who have not been vigilant of their
I'ights", has, received the approval of

4  highest Court in this Couritry.

Thus, in Sri Malaprabha Co-Operative Sugar

Factory Ltd. Vs. U.O.I, and another. (1999) S(X
698, the Hon'ble Supreme Court has pointed out that

no orders should be made without considering the
impact of such orders on public admlnlstraU, We are
confronted with a similar situation here.

18. What is crucial in the matter of condonation

of delays is the conduct of the petitioners, that
/

is they were not sleeping . over their rights
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we f3ve .wen o. .00 coosl.e,-auo;
•  ̂ Circumstances of the case and we

persuade outself to accept
the recsons as why the applicantc ^

Pc^ld not agitate
their claims earlier ^They have not come out with
any application for r-.

condonation of dels^
mentioned

oiroumstances for which theissuee could not be raited earlier- r,
a  r* ^n respect of
i f . a-^oresaid, we find
I  i) ■ Judgement of the Hon bl n
r  , ^ ^ court in the case°f P-'^-lomechandran (supra).' u p

"-ein that the court h ' r
" "Citingth. eyplenation offered for the delay was

-.onaole and satisfactory. yp,,
'"■Li IS the

1

re-requisite fr>r t■^. ■ ,the condonation^of de.tays. The

17"^^ -Ollcants Le filed theoDDlications immediately after coming to
^;now that in similar -i • - lcixmiidr claims relief h-a u
bv fho T -u grantedthe Tribunal in OAs (337/07
eartie decidedcould not be the h •Che b(asis to in^-r-i -P
eondonation of delay Wee stat e
V ' s« w r "^-nataka s ors.• ; 3.«. '<°trayya , Ors. . see (US, ,488). i
19. In the background of the nrinr.- 1
in the case- y "o'dle^ enunciatedOf Bhoop Singh. .state of
Karnataka/Kotrayya and Jagdi.h tal ,
ebPlicablllty of - , ̂  'supra), the

■  ° ""'"'oc'ont/order arising out of -ootitlon decided earlier towards settli, "
claims in a petition filed ^
ellegedly placed In ■ • employeesoLeced t„ Similar ciroumstanoes is „ot ,
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automatic. Each cac;p h-- f- u .iccse has to be decided on the
basis of facts and circumstances of that very ca
only.

-'0- It is n^ot in disDute that seniority position
°t those profioted earlier vis-a-vis the applicants
berein have not reached any finality. At least, no
such final seniority list, following the promotions

1992, has been placed before us. At the same
time, respondents do not deny of having acted
against the statutory provisions.elaborated in para
5 of this order. No,; have they carried ouf any
amendment in the recrutment rules as stipulated in
DoPT s OM dated 19.7 8^ refen-aH <-'-• '•c.. rerei ied to in para is

aforementioned.

5-

2'- In the background of detailed discussion^
aforesaid, we allow these two OAs partly with the
foil OW i i i g di i-ec tions :

(i) For reasons in oars 5, IS and ?fl
Respondents are directed to oonvlre
review DPC. for considering p,.omoUon

ihe d°-T OAc to
c, Time Scale and in'ound fitC.2 , they

shall be
,£e

to i'SVP thioie ^ ̂
■ refixed from the ri-ra r' .seniority

.  were p, omotL iunlors

to' 'in ' ̂-nn)'" '""f^'tbed in paras IS
entiried to r "°t be

■  in te 8;'?ea^""r5"'"•-' I ar r c.a( o of pay etc.

'"''coIJf" °rder
■  ' " - ■ ■ --- . - , .1, -

to
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