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,  CENTRAL ADMINISTRATIVE TRIBUNAL/ PRINCIPAL BENCH

y  Original Application No.2139 of 1997
o <2^New Delhi „ this the, ' day of October, 1998

Hon'ble Mr, N. Sahu, Member(Admnv)

b h r i o 11a , Ram Rewa r
Ram, A •■■7/7, Vasant
Del hi ■■■110057.

O/ U Shri Ballu
Vihar, New

Execu 11 ve Engieer (Ci vi 1) „ Civil
Division No. ; 1 C.
R <;i. u i o, o / 3, 1 s t F1 o o r
Pushpa Bhawan
Del hi ■■■110062.

.W. All India
Room No.116,

MB. Road, • New

Assistant Engineer
All In d1a Radio, 'Siri Fort

(Civil), C.C.w

Auditorium, Khel Gaon, New Delhi

(By Advocate Shri R.V„3inha)

Q„B„B„E„R

By„ME^„!Hji._Sahu^_.MerQberJlAdmriyi_:::,

APPLICANT

(By Advocate Richa Goel proxy for
Mrs. Rani Chhabra) ■ "

Versus

1. Di rector Genera1, A11 India Radio,
Akashwani Bhawan, 1st Floor, Sansad
Marg, New Del hi-llOOOl.

2. Chief Engineer (Civil), CCW, All
I n d i a R,ad i o , 2nd F1 oo r, P. T. I .
Building, Sansad Marg, New
Delhi ■■■110001.

RESPONDENTS

The applicant was taken as a casual labour
I

on 24.11 ,,19.93 and he continued to work for over 3^1/2
years at Siri Fort. Complex as a Peon. (■■le

specifical.ly stated that he worked for 240 days' in a
ca.lendar year during the years 1994 and 1996. He

c.lairns temporary status in accordance with the Casual
Labourers (Grant of Temporary Status a

Regularisation) Scheme of ■ Govt. of India, 1993
(hereinafter referred to as "the 1993 Scheme") which
came into force w.e.f,. 1.. 9..1993.



r

2,. An° MA No.. 2366/97 was subsequently filed by

^-^the applicant on 7.10.1997 for setting aside the oral

termination. It is stated in the MA that the

applicant had completed 240 days of continuous work

in a year for approximately four years and is fully
t

entitled to the conferment of temporary status

.  according to the 1993 Scheme. It is stated that when

the notice of this O.A. was served on the

respondents, they orally terminated his services .with

effect from 19.9.1997.

^  3„ The respondents"in their reply.stated that

the applicant had not worked for , 240. days

continuously in a particular calendar- year and,

therefore, he would not be entitled for either

temporary status or eventual regularisation. It is

stated that he has been employed by a contractor and

canaot claim to be the employee of the respondents.

The duty card issued to the applicant was only valid

for a period of 10 days during the International Film

Festival of India, 1996 and this duty card was not a

proof that he was an employee of the department.

4. The lear'Tied cour'isel for the applicant cited

a decision of the r--lon'ble -Supreme Court in the case

of Unioa^Qf Ia^la_and„otbers Vs. Subic^MyLKheril., -IT

1998 (3) 30 540. .In that case also 20 labourers werxr;

erigaged through a contr<actor which was a co -oper~ative

s o c 1 e t y . 01 h e r" s w ere e n g a g e d b y d i f f e r ci n t 1 a b o u r~ e r

c(!>n t r act o r"s. The contracts wer-e en termed into between

the Fastern Fiai 1 way and the; cO' ■■ operative societiekv .

here was no complaint about the job done by the

V



They claimed absorption and

1 a r i sa t i on in Group ''D' and also claimed

temporary status^ The principal employer denied the

legitimate right for regu larisation on the ground of'

employment through a contractor. Confirming the

order of 'this Tribunal the 'rfon''ble Supreme Court held

that depending on the quantum of worK a'v'ailable on a

perennial basis and subject~ to the fitness of the

labourers they should be,considered for temporary

31 a t u s a n d e v e t't t u a 1 regu 1 a r i s a t i o n a s G r o u p " D" „

\

S„ In another case cited by the applicant in

Shj:i„RajIl„ELasad Rg,i and„othecs Vs. Union„of India.

and Qthecs, 1997 (3) SLJ 226, the Guwahati Bench ' of

t fie T r i l^u n a 1. c i t i n g a dec i s i on of Air India

3l2ctu.toiiy, caceoratLoa Vs. Ualtadj,=abau.r

Q.t.ll^C,s, AIR .1997 3C 64.5, allowed a similar claim. In

paragraph 58 of the- decision of the flon^ble Supreme

Cour't. in 'the abcv'e case, their Lordships held tha't as

■  the object of the Contract Labour (Regulation and

,s. - - -Abolition) Act 37 of 1970 is to regulate the contract

j.d.oour so long as the contract- labour is no'L

pe ren n i a 1 „ T he 1 abou r i s requ i red 'to be paid t he

prescribed wages provided with other welfare benefits

envisaged under the Act under direct supervision of

principal employer. The violation visits with penal

consequences. Their Lordships have further held thus

Tiie^ i-ict did not in'tend to denude them of
t n e i r s o u r c e o f 1 i 'v e 1 i h o o d a n d m e a n s o f■
development, throwing them out from
emp,loyment. As held ~ earlier, it is a
socio-economic legislation. Right to Socio-
e-i^onomic jus'tice and empowerment are
'.--'...in L i tu fc i on a 1 irignts. (Right 'to means of

J
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livelihood is also constitutional rights
^  Right to facilities and opportunities are

only part of and means to right to
development- Without employment- or
appointment, the workmen will be denuded of
ti l e i r m a a n s o f 1 i v e 1 i h o o d a n d r e s u 11 a n t r- i g h t -
to life, leaving them in the lurch since
prior to abolition, they had the work and
t h e e b y e a r n e u 1 i v e 1 i h o o d T h e 0 i v i s i o n

Bench in Dena Nath's case, (1991 AIR 3CW
3026) has taken too narrow a view on
technical consideration without keeping at
t l ie b a c k o f t h e rn i n d t h e c o n s t i t u t i o n a 1

animations and the spirit of the provisions
and the object which . the Act seeks to
achieve- The operation of " the Act is
structured on an inbuilt procedure leaving no
e s c a p e ., r o u t e - A b o 1 i t i o n "o f c o n t. r a c t 1 a b o u r

system ensures right to the workmen for
regularisation of thern as employees in the
establishment in ynhich they were hitherto

^  working as contract labour through the
'  contractor. The contractor stands removed

from the regulation under the Act and direct-
re? 1 ationship of "ernp 1 oyer and ernp 1 oyee" is
' crea'psd between the principal employer and

workmen, Gujarat Electricity's case (1995 AIR
sew 2942) being of the co•ordinate Bench
appears to have softened the rough edges of
Dena Math's ratio. The object of the Act is
to preVent exp 1 oi tat ion of 1 abou i" 3ect. i on 7
and Section 12 enjoins the prinTripal employer
and the contractor to register under the Act,
to supply the number of labour required by
the principal employer through the
c o n t r a c t o r ^ t o r e g u 1 a t e t h e i r p a y m e n t o f
wages and conditions of .. service and to
P rov 1 de ive 1 f a re arnen i t. i es, cii,,! r- i n g-' su bs i sten ex:-;
o f t h e c o n t r a c t' lab o u r 0 h ^ a b o 1 i t ion

^  o f c; o n t r a c t 1 a. b our, t h e i n t e r rn e d i a r y , i e;
c;ont r"actor is rernoved f rom t he f ie 1 d and.

d i r- e c t 1 i n k a g e b e t iv e e n 1 a b o u r a n d p r i n c i p a 1
employer is established- , Thereby the
P r i ri c i p a 1 e rn p 1 o y e r' s o b 1 i g a t i o n t o a !;> s o r !:>
them • arises- The right of the employee for
a b s o r p t i o n g e t s r i p e n e d and f r u c t i f i e d.

■■ ■■ - -The contractor is an intermediary
betwieen the .workmen and the principal

■--employer. The moment the contract Icibour.
system stands prohibited under Section 10(1),
the embargo to continue as a contract labour

P'-it an '^nnd and direct relationship hais
been provided between the workmen and the
P r i I'i c i p a 1 e rn p 1 o y e r-. T h e r- e b y, the p r i n c i p a 1
i;? IT) p 1 o y e r- d i r~ e c 11 y be c o m e s r e s p o n s i b 1 e f o r

r  taking the ser'vices of the workmen hi thertvi
■  ■ regulated through the contractor."



I n t he c i rcu rnstan ces of t he case I am of t he

consio'ereel view that the engagvernent of the applicant'

through a contractor cannot by itself deprive hirn gf

the benefits of the 1993' So he; me. It is reiterated

t hat t h e a p p 1 i c a n t I"i a d w o r k e d c o n t i n u o u s 1 y f o r , m o r e

than 240 days each year during the last 3- 1/2 years..

It. i-S stateo that in tne year' 19V4 he cornp 1 eted 232
. _ I

days. In the year 1995 although he completed more

than 240 days but he was given credit only for 207

.. In the year 1996 he completed 293 days and so

a I so i n t he • yea r- 1.997 he comp 1 et:eo' 240 day s , Unuc r

6

the 1993 Scheme erven, if he; complete;s 240 days:- in one

year ̂ he is en tit1ed f or benef i ts under the 3cheme.

There is no specific rebuttal of these averments by

the respondents. There.is- a presumption of perennial-

need for the work of the applicant because- he was

continuously engaged for nearly 43 months. lie cannot

be retrenched simply because he filed this O.A,.

fi..n c: tn.is If ik^unal. It is fiot a mere coincideficc;

that his terrni fiat ion followed the notice sent by tlie

Tribunal.

\

■  " ^ v.iew of the above,, we direct 'the

respondents to consider the period of service

rendered by him and examine his claim in accorclance

with the 1993 Scheme. 'An order shall be passed by

1.11 e I., u rn j.; w t e n t a u t li o r i t; y w i t h i n a p e r i o d o 'f 4 weeks

coiisiuering his claim for temporary status under the

1993 Scheme •„ The applicant shall, be re -engaged as

and when work is .'available and if the job he was

doing before oral termination still requires to be

manned now, he shall be immediately engaged. I find



that there is no averment that

'' applicant were unsatisf actory or that he was

.1.ndisciplined, In viewi of the above,, no junior or

outsider can be engaged without considering the

a p P' 1 i c a. i"i t s c a s e a. s a n d w h e n w o r k i s a v a i 1 a b 1 e.

9\

« The 0,.A. and the M.A. are disposed of with

the above directions. No costs.

(N. Sahu)
Member(Admnv)


