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CENTRAL ADMINISTRATIVE TRiBUNAL:PRINCIPAL BENCH

C.P.12/97 converted into QA—213}/97£/

C.P.14/96 conveytzgd into 0.A.1524/97
&ew Delhi, this the flé%&nay.of August, 1998
Hon'ble Shri N.Sahu,Member(A)
Hon'ble Dr.A.Vedavalli,Member(J)
1.Shri R.N.Dohrey (0.A.2131/97)V/
2.Shri S.N.Dhusia (0.4.1524/97) ... . Applicants
(By Advocate Shri P.M.Ahlawat)
Versus
Shri Shanti Narain}
General Manager}
Northern Railway, Baroda House, »
New Delhi. _ ... .Respondent
{(By Adyocate Shri R.L.Dhawan)
| O R D'E R
By Hon'ble Shri N;Sahu,Member(A)
| Common grounds and identioal issues are
involved in these two OAs and therefore they are disposed
of in a common order.
2. The applicant filed a contempt petition
no.12/97 on 7.1.97. In 0A-2296/90, fhere was a praver
_rfor a direction to the respondents to promote the
applicants as Superintendent (Statistics),in the grade of
2000-3200 on the basis of their seniority in accordance
with the’letter of the'Railway Board No.85-E(SCT)/1/49-18
datedj14.3189., The applicant alongwith one ‘Snri
J.N.Singh was working as Assistant Superintendent in tne
grade of 1600-2660 as a reault of selection ﬁ& an order
dated 26i4,85. They claimed the relief for promotion as
Superintendent. By orden dated 26.4.96, the Tribunal
disposed of the O.A.\ with a direction to the respondents
to decide.on the applicant’'s claim in the light of the
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decisgions of the Supﬁeme Court 1n the cases™™® Union _of

India and OrS. vs.~ Virgal Singh Chauhan*and ors. - JT
l995(7) Sc 231, R.K.Sabharwal and ors vs. State of

Punjab and oOrS. _ 1995 (2) SCC 745 and Allahabad High

Court’'s decision in the case of J.C.Malik and ors. VS.
Union of India and ors. ~ 1978 (1) SLR 844. ’

3. The applioants wanted: to be considered for

promotion as Superintendent on the, basis of original
gseniority from the date of proﬁotion of their junior Shri
of arrears of salary with effect

o.1 'and 7.11.90 to

© Q.P.Garg and payment

from 7.11.90 to 26.9.91 to applicant n

2.2.92 to applieant no.2. In spite of the Railway
/ : ’

Board's letter .No.96—E(SCT)/1/49/1 "dated 20.3.96 for

taking action in terms of paras 28, 45 and 46 of Supreme

Court decision in civil appeal no.92727/95, no action

was taken. Hence C.P.i2/97 was filed.

v
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4. . The respondents in their reply atated that the

of the Supreme Court in the case of

Constitution Bench
and _anr

R.K.Sabharwal and orsQ vSs. State of Pun jab .

taid down that "whefe tne totai number of posts in a
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cadre reserved for‘Soheduled Castes and Tribes are filled

by operation of roster, the object‘ of the rule of

,reservation must be deemed to have been achieved _and

there 1s 1NO justification to operate the roster

thereafter." They also Adecided "that this law shall

operate prospectively." In the case of Union of India and

ors. VS. ‘Virpal gingh Chaubhan (supra), it was held by

the Supreme Court that if an SC/ST oandidate is promoted

earlier by virtue of rule of reservation than his senior

general‘candidate‘ and the senior general candidate 1s
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promoted later to the: said higher post7 ™ the general
candidate regains his . seniority "over .such earlier

promoted SC/ST candidate. It is alsoc made ciear by the

decision of ’thei Hon’'ble Supreme Court 'in fhe case of

Akhil Bhartiva Shoshit Karmachari. Sangh vs. Union of

India - JT. 1996 (8) SC 274 that appointments according to

.roster already made prior to the judgement in Sabharwal's

case, are legal and Vvalid. Certain principles have

-emerged as a result of the above Supreme Court decisions.

They ‘are as under: -

(i) Qhen the panel'seleé% list is ppepared at:
the time of making selections ‘for promotion to the
selection post, it would be that panel and not. the panel
selection list prepared at the time of appointment to the

f

initial grade that would determine seniorit& ﬁo the post.

. (ii) the two juagements in the case of
R.K.Sabharwal.vs. State of Punjab and Union of India vs.
Virpal Singﬁ Chauhan would become-effective from the
date of decision in Sabharwal’'s case. All appointments
made prior tp that date being legal and valid includiﬁg
right to\senjority in promoted post or cadre, are

required to be given effect to.

-

-

5. Acoording to the respondents, there is no need:
to disturb promotions made prior to 10.2.95. Being
Sdheduled Caste candidates, . the gpplicants got

accelerated ‘promotions as Senior Clerk, Head Clerk and
Assistant Superintendent on the reserved quota. There
was an interim difection'in_OA—1382/90 dated 15.7.90 to

the effect that the §eniority of SC/ST emplovees

e - -
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vis-a-vis other employees be regulated in 3 cadres and

grades in accordance with the directions of the Allahabad

!

‘Bench‘in the case of Virpal Singh Chauhén vs. Union of

India - 1987 (4) ATC 685.
6. Seniority list of the staff of different

Branches was recast on -the basis of date of entry in

service disregarding the accelerated promotion of SC/ST

employees. It is on the basis of this recast list that

the petitionérs - were promoted as Office Superintendent

,

Grade I in the scale of 2000-3200 with effect from

26.9.91 and 3.2.92. In fact the petitioners retired from

_service on 3Q.11.93 and 30.6.96 respectively. They now.

n

claim that they should have been promoted as Office
Superintendent grade 1 on the basis of seniority .which
existed prior to recasting of the seniority list ig terms
of interim order~dated 15.7.90. However, in an order in
Contempt Petitibn " No.246/96 in OA—1946/98 this Tribunal

has taken the view that promotions and seniority of the

SC/ST emploves prior to 10.2.95 should not be disturbed.

7. The applicants referred to Railway Board

letters dated, 26.2.85 and 14.3.89 according to which.

- 8C/ST promotions may be made as per their own seniority

over and above _the percentage of reservation provided
therein. The applicants have also referred to paras 45
and 46 of the judgement of the Supreme Court in the case

of Union of India vs. Vir Pal Singh Chauhan (supra).

8. . This Court at the time of consideration of
these CPs found that the respondents . had shown

considerable slackness in implementing the orders of this
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court dated 26.4.96. Accofdingly. this court . directed

these CPs to be converted as OAs - and directed the

respondents to file a proper reply. The interim order

was passed to the effect "that the respondents shall not
maké any further- promotion in any of the' cadres which
were thé subject matter of the O.A. referred to in -our
orders dafed 26.4.96. Only the orders of thel Supreme
Court and the diréctions of this court dated 26.4.96 are
to be finally ‘melemented, in the first instance.  That

is how we have beforp us these CPs converted into OAs.

g, An M. A, was also filed on 5.3.98 for modifying

the order of- the Tribunal dated 8.5.97. The respondents .

mentioned that promotions in the relevant cadres were
held up and it had caused considerable anguish and unrest

amongst the Railway employees.

10, - We .have heard the M.A. also and since we are
disposing of the OAs, we did not fiﬁd any urgency to
modify the interim directions of tﬁis court,datéd 8.5.97.
Havihg waftea ‘so  long, the respondents could beér a

little more for the final orders.

1L We have hearq the rival counsel at length. in
the case .of Union of India vs. Virpal | Singh Chauhan
(supra), the Suprem? Court referréd'to cipcular letter
dated 31.8.82 of the Railway Board providing  that
seniority of..SC/ST candidates vig—a—vis others would
>continue:to v'be dete{mined éccofding " to the panel

position. "Panel’ would mean the panel prepared at the

time of making selections for promotion to the selection

,A/L//////bost and not  the - panel prepared at the time of
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o appointment to initialAgrade. In the case~ef Jagdish Lal

“ and ors.. Vvs. State of . Harvana and ors. - 1997 (2)

SC/SLJ 1, the Supreme Court had to'consider Rule 11 of
- ~ the Haryana Education Department Class III Service Rules, .
1974 and 1980 for considering the affect of reservation

“on-promotion " and seniority. It was laid down at para 19

v

'

as under:- ’

l

“But Virpal Chauhan and Sabharwal’s cases.
kept at rest the promption already made by

that date, and declared them as valid; they

were limited to the question of future

promotions given by applving the rule of

regervation, to all sthe persons prior to the

date of judgement in Sabharwal 's case, which

- required to be examined in the light of law

‘ , laid in Sabharwal's case. Thus earlier
t. promotions cannot be reopened? Only those
cases arising after that: date would be

examined in the light of the law laid down in
Sabharwal’'s case and Virpal Chauhan's case and
equally Ajit Singh's case. 1f the candidate
has already béen further promoted to the
higher echelons of service, his seniority is
not open to Dbe reviewed. S In A.B.S.
Karamchari Sangh's case, 2 Bench of two Judges
to = which  two of . us, K.Ramaswamy and
G.B.Pattanaik,JJ were members, had reiterated
the above view and it was. also held that all
the prior promotions are not open to judicial
review. In Chander Pal & ors. VS. State of
Haryana (W.P.(C) Nos.4715-18/93 dated December
4,1996) a Bench of two Judges consisting of

\q} §.C.Agrawal and G.T.Nanavati,JJ considered the
. effect of Vir Pal Chauhan’s Ajit Singh,

Sabharwal and A.B.S. Karamchari Sangh's cases

_ and held that the seniority of those

i respondents who had already retired- or
promoted to higher posts could not be

disturbed. The seniority of the petitioner

therein and the respondents who were holding
the post in the same level or in. the same
cadre would be ad justed keeping in view the
ratio in Vir Pal Chauhan's and Ajit Singh’s

cases,; ‘but promotion, if any, had been given
: to any of them during the pendency of this
' - writ petition, was directed not to be

disturbed.’ (Emphasis supplied by us).

12. In 0A-229%/90 in the case of S.N.Dhusia, it was
eontended by the applicant that -the post of
: Qﬂv///// Superintendent (Statistics)-was a non-selection post and
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he sought promotion to that post on the b=
séniority and in accordance with relevant Rules and
instructibns contained in Railway Bbard’s letter
No.83-E(SCT)/1/49-18 dated 14.3.89. In the counter to
this 0A filqd on 5.2.91 it is stated that the applicant
Shri Dhusia was promotéd ‘as Assistant .Supérintendent
sihce 16.5.85 agéinst a‘ vacancy which arose on cadre
restructuring. »The private_fespondenté in that case have
placed on record the orders of the Hon'ble Supreme Coqrt

in Civil Misc. Petitions No.41966-42003 of 1984. The

Hon'ble Supreme Court directed that all promotions made

thereafter should be strictly in accordance with the

judgement of . the Allahabad High Court in the case of

J.C.Malik vs. Union of India - 1978 (1) SLR‘844 and if

i

any excess promotions were made over and above 15% posts

held by the SCs and 7 and'a half percent'posﬁs held by
STs, such promotions should Dbe adjustéd against future
vacancies qoming within - these percentages. - Shri
S.N.Dhusia’s promotion ordered in May,1985 with effect
from 1.1.84 was only against a vacancy and not a post.
Even by that time, when the applicant’s promotion was
made, 33 and a half percent posts ° of Assistant
Superintendents wére,already filled by SCs. Thus these

promotions had to be adjusted against the " vacancies

7
arising against 15% quota. Thus Shri Dhusia’'s promotion
would become. regular only on a future date. There is a

N ,

judgement of the Altlahabad Bench in the case of Virpal

Singh Chauhan vs. _Union of India - ATR 1987(2) ATC 71

which held that reservation is to a post and not to
vacancies. Promotion of SCs by applying 40 point roster
to vacancies and not to posts was irregular. Secondly it

was held that if in a particular cadre over 15% vacancies
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have already been filled by~SCs, no further reservation

should be made or 40 point roster applied. It is also
held that such SCs who have got accelerated promotion by

application of.40 point roster, shall not be eligible for

next promotion to a grade.

13. - The respondeAtsl stated . that in the cgse of
D.P. Nandwani vs. Union of India (OA-144/89), interim
ordér dated 22.4.89 was pasged by the C.AT. to the
effect "that any “promotion made to the post of

Superintendent grade I in the Statistical Branch will be
prinsional and'any such promotion should be strictly fn
accordance with thé bercentage of reservation for SC/ST
degcfibeg undef ruies." In the case of S.N.Sharma vVvs.
Union of India (0A-1328/90), the order dated 15.7.90 was
to the effect that\ "the seniority of SC/ST employees
vis—a—vis other employeeé be regulatéd in all cadres and
grédes strictly " in aooqrdance with the judgement of the
Allahabad Benchv of C.A.T.. in the case of Vir Pal Singh
Chauhan vs UOI." Itlis in accordance with this order that
the seniority list of Superintendents in the grade of
1600-2660 in the Statistical Branch was recast in the
yvear 1991. The applicants’ claim\for promotion as Office
Superintendent érade I was considered by the bompetent
authority and they were promotea on 26.9.91 and 3.2.92
(in the case of S.N.Dhusia).

14. It is- in tﬁis background we ﬁave to view the
decision of 'the Supreme Court in R.K.Sabharwal’s case 'to
the effect that the law laid down operated prospectively
i.e. from 1012.95. Even in the case of Vir;al Singh

Chauhan, the apex court had held "that the seniority will
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be as per the select panel in a selection Do They
refer to the panel in which they were selected to the
post of Office Superintendent Grade IT. The promotion as

bffioe Superintendedt Gr.I being to a non-selection post,

the seniority ;n the paﬁel should have been respected and

they should have been‘promqted much beforeu/

15. In. a Miscellaneous Application .against the
interim order passed in 0A-144/89 in the case of
D.P.Nandwani vs; : Union/ of India, the \SC employvees
iﬁcluding-the applicant Shri S.N.Dhusia argued that they
wefe senior as per _the seniority list issued by the
Railway Administration and, as . such, they should be
allowed to be promoted on the basis of such . seniority.
The'f}ibunal did not accept this prayver since the
seniority of SCs_is a disputed matter. Thus the Tribunal
dpheld that the interim order earlier passed on 24.4.?9
Idoes not cali for any modification or alteration til! the
final disposal of the 0OA. Northern Railway
Administration found that the SCs in the cadre of
Superintendent were already occupying 62.5% of the posts
and therefore it 'would not be appropriate to order
further promotion of SCs whose seniority is questioned‘on
the basis of Supreme- Court's order. Accordingly the
Railway Administration promoted six general candidates as
Superintendents in étatistical Branch who were originally

~

senior before the SCs jumped over them.

16. The claim of the applicants is that they were

promoted as Assistant Superintendents/Office

Su erintendeﬁts grade II (Statistics) in the pay-scale of
(qu,)fgfﬂ/k/f/;;§042660 with effect from 1.1.84 as a result of

—_ . - e e
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q* selection. - They say that their seniori

determined‘according to the panel position as per para 46

T ' > of the judgement jbf the Supreme Court.in'the case of
Virpal Singh Chéuhan. Accordipé to the.applicénts, the

panel select\ list 'prépared at ~ the time of making

selections would be the panel for considering seniority

and not the panél list prepared at the time .of

appointment to tﬁe initjal'grade. The applicants further

state that according to the judgement of the Full Bench

“in-the cases "of V. Laxminabayana and Durga Chand Haldar

vs. Union '6f' India, the initial seniority assigned to

. the applidaﬂts éccérding to fheir panel position: as

i; n Assistant Superinteﬁdent with effect from 1.1.84 is valid
’ . as per extgnt rules. Thus they claim iﬁat if their paﬁel
seniority is coﬁsidered, tﬂey sﬁould have been promoted

. as Superintendents much" earlier. It is finally stated

fhat the applicants ~were Qiscriﬁinatgd bhecause the

fevised senior;ty list reépeqting.and following the panel

position as per extant rules had been issued in the cases

of Genéral Brahch, Personnel Branch and other Branches.

17. We have given our very anxious consideration to
the contenﬁous issue raised in these two CPs converted
into OAS.'_ It is'true &hat;the'Supreme Court in the case
of Virpal Singh Chauhan accepted the‘ directions in
.Sabharwai's case that appo;ntments aocqrding to roster
alréady made pri;r to the judgemeﬁt in Sagharwal's case,
are legal ahd_ valid. Chauhan’'s case held that when the

panel select list- was prepared at the time of making

selections for promotion to the selection post, it would

' : e that panel and not the panel select list prepared at
. ) ’ . ’ ¢ j
NI |
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the time of appointment to the initial grades Fven this
decision of Chauhan's case is applicable prospectively

from the date in Sabharwal’'s case only.

t
\

18. The pofnt noticed is that rule in Sabharwal's

case was first propounded and explained in J.C.Malik's

case by the Allahabad High Céurt. The Hon'ble Supreme
Coﬁrt of India in CMP Nos.41966-42003 of 1584 already
directed tﬁe respondents -to’ work out the reservations in
accordance with the decision in J.C.Malik's case. In
their order dated 21.i2.84, this order was lreiﬁerated
suﬁsequentlf by the Allahabad Bench of this Tribunal in
the case of Virpal Singh Chauhan - AfR 1987(2) ATC .71
(supra). All other Tribunal orders cited above followed
Allahabad High Court deéision in J.C.Malik's case because
rule in Malik's case was approved to be implemented by
the Supreme Court. Thus even before Sabharwal's case was
pronounced which approved. Malik's case, the rule in
vMalik’s'case was direéted to be implemented and excess
promotions -ma@e over dnd above the quota, were directed
to be adjusted agéinst future vacancies. The effort of
the respondents in undertékng this exercise cannot be

faulted. i

19. : Para 46 ° in Chauhan’s case relied upon by the

‘1d. counsel for applicant would also apply prospectively

as stated above in Shoshit Karamchari Sangh's case. As

the respondents have followed the orders of the Supreme
Court and various Benches of thé "Tribunal and the
recasting of the(seniority was entirely on account of a

direction of Supreme Court for following Malik’'s case, we

px//////f;;nnot find fault with the respondents in fhat regard.
/ | |
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‘ ’ ‘\JT(‘ With regard to- the panel . position as Xssistant
t ’ \- - . -
‘. Superintendents, we note that even this very promotion is
i not against a post—as explaineg above. ~There can be no
\
question of seniority to a promotion which is disputed.
i ' 20. For the above reasons, both the O0OAs are
i / . -
5 » dismissed. The interim orders restraining the
3‘ ’ ) respondents from .making the promotions are hereby
y forthwith vacated. No costs. -
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