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By Advocate Shi-i B,S,Jaiii
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CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BEKKH

Original Application No.2067 of 1997

■  fL
New Delhi, this the day of November,, 1998

Kon'ble Mr. N. Sahu, Member(Admnv)
Hon'ble Or.A.Vedavalli, Member(J)

Shi~ l A. K. Sharilia, S/o bhi'i liar ihar Parsad
Sharrna, Permanent Way Inspector,
No ti 1 er n Ra i 1 way So n i pa t, R /o 11 6, .
Railway Colony, Narela, New,
Delhi-l 10040. ■ - ■ -APPLICANT-

f 8 y -A dvoca te S h r 1 8.3. Mai nee)

Versus

Union of India ; Throuah"

1. The 'General Manager, Northern Railway,
Bareda House, New Delhi.

2. The' Divisional Railway Manager, Northern
Railway, State Entry Road, New Delhi. -RESPONDE?ITS

(By Advocate Shri B.S. Jain)

0 R 0 E _R

By Mr. N. Sahu, Member(Admnv)' -

The grievance in this Original Application

is directed against the failure of the respondents to

consider the applicant's claim to give him promotion

from 2 8.3. 1 995 i.e. the da'te from which his .juniors

had been promoted with all oonsequen.tiai benefits,,

He seeks a. direction to the respohdents to hold a

supplementary examination/ review DPC as it was held

in 1995 when the juniors to the applicant were

considered. The ^bcye claim arose out of 'the

rejection of the request of the applicant for

promotion 'as PWI-I , Scale Rs. 20rJ0-3200./-- giving

appropriate welghtage over his juriiors. .

2. The applicant while working as PW.I --III was

awarded a penal,ty of withholding of increment
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permanently (in short 'WIP' ) for one year wi th ef'fecTt

l_,-- 1 . 10. 199^. During the period of currency of

panishment promotion orders of PWIs Gr , III were

issued for the scale of Rs.1600-2660/- vide the

orders of DRM No. 220-'E/2S3 Reott/PT . III/p, f dated

2 /.H.1995, These orders were issued to fill in

vacancies arising out of restructuring of cadres wi th

efi ect I i oni 1 . o. 1 99s.- Trie applicant, was i iot. prorrioted

oecause he was under going the above penalty.

now£-!v'ei , l ie 1 lied an appeal. Tine ai-npellate 'author 11'>-'

reduced the penalty from one year to six moriths and

instead of withholding it permaiieritiy he inade the

.I" i L h I i o 1 d "1! I y t e n i p r ■ a r' y T ti u s t ii e p u n i s h n i e n e x p i r e d

on 31.3.1995. It is the admitted position in this

o c! s e t h a t L h e p e n a 11 y o f WIP d o e s n o t a f f ect t h e

seniority of the employee. After the. completior: o<-

111 €5 pena 11y the app 1 ican t requestad' for his pfomo tion

to the next higher scale of Rs. i 600-2600 wi tfi effect

from i .4. 1995. This was not acceded to.

-Later on the applicant, also requested for-

his promotion to the grade of Rs.2000-3200 since his

juniors, namely, S/Shri Mohd Ashiq, A.K,

^^ahendiratta, I.A.Kharo Pin K.Arya and RI.L.Meena have

oeeii placed on pc-inel for prornotiori to the scale erf

us. ,/.0(ju-;:>20U by the orders of the .Seri.ior DPO No, 754

E/19/XX/P4 dated 27.10. 1995. These very juniors were

also promoted to the scale of Rs. 1600-2660 only on

. u. 1 ..95.. Ti i£^.:>e juniors thus had not completed s

mi.nimum period' of two years in. this lowei' grade of

Rs. 1 600-2660 before they were considei-ed and

..^1
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i© iiriciei" these circumstances that the applicant had
i

filed tiiis O.A,

4. The Learned counsel f'Oi' line i esporiderits

vehemently argued that this O.A. is barred by

limitation. He stated that the impugned order was

dated 27. 10.1995. .This was the date in which the

result of the written test for PWI Gr.Rs.2C00-3200

held on 29,7,1995 (supplementary test held or, 5.8„95)

were declared. It was as a result of this test tliat

five junior PWIs were placed in the panel of PWI

grade Rs. 2000-3200, At tl'iis time the applicant was

working in the grade of Rs, 1400--230G. On 25,9. 1995

he was promoted to the Non-selection grade of

Rs.1600-2660, As this promotion took place or

26,9., 1995 and as by this time the selection tests

veei"© ociifipleted no was not called Tcu" se.i,ectiO'n, 1 he

1 e r.:'!. i" i I e d CO Lin Si el .Shr i .lairi pointedly arguspd tiiat i'le

could have approacified crie i r'lbunal and Sicuigrit. a

direction for enabling iiim to appear in tiie written

test but he did not avail the remedy at that time.

The applloariL s case was discussed in a

meeting of the Permanejit Negotiating Machinery (ir

si'ior t 'PNM ). It is stated in the counter affidavit

that it was' decided that, the applicant should be

allowed to appear in the rie.xt selection of PWI

Grade-] and if he qualifies in the first attempt, hi-.

name would be interpolated in the earlier panel

issued on 27. 10.1995. The next selection for the

-post, of' PWT GR., 1 was rieid oii i ,2. 199 7 ctod tl'ie

.\a ■
c,
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■■;u&p3 ernen tar y test was held on S,2., 1997 .
'v. ^ ^
\^y applicant appear ed in the written test on l . }■ > 199/

but couJ d not qualify., Under these circumstances the

learned counsel for the respondents cited Lire

detnisiori of the Hon ble Supreme Court in the case of

Dr.. H. Mukher jee Vs. Union of India and others,

1 999 ( ! ) SLfl 1 07.• There is a second point made by

.yhr i. B' -■ Jain. T I'lat was tinat tne a.pp©i.l.a te (.'jr ngi' ■; n

the applicant's case was passed only on 5.6. 1995 and

nothiing ccn.il d fiave bee/i done before tliai: date.

Having failed iri the writteri havinn

pa r t i o i oa tecl in tlie test, he cannot agitate the

matter afresh. It is no doubt true that the

appj. ICcUit i iad addressed a repnesen ta ti on to tfie DRhi

on 13. 1 1 . 1995 and a further representation dstec

db, ; '! , I 99b to the Cfiairiiiai i , Railway Boai d and the

Chief Personnel Officer, The PNM meeting was field in

f e o r u a r v , 1 9 9 6 , H e a i. s o r/t d ci r e s s e ci a n a p p e a .1 d a t e l1

29. 9. 1996 to the General .Manager, Northern Railway,

New Oelfii, Tine learned counsel Shri S.S.Jain

•submitted that these repeated representations would

not extend the period of limitation. He stated tba t

after trie appellate order in .June, 1995 tfie ai-ppiicann

was p/'ofiioted to tine fiigher grade of, Rs, ioOO-xSfO on

26,. 9. 1995. The post of PWI Gr . I is a se] action post

arid employees can be promoted only after they qualify

in the selection. His- juniors were called far

selection because at the time the test was held they

were already promoted to the grade of Rs. 1660-266L,

at tiiat time tne applicant wa-s not promoted,.

,1-



6- are SBtisfied that tiie ciodIleant s oxsim

V-
for the PWI Gr,I post which is a selection post

canriot now be r eiSLirTectecL l-ts iiar?; ai'SC) app] isc! a no

participated in the test and has failed. promotion

is fiOt a matter of riqht. the applicant has oniv a

r'ight for consideration but has rio i'tiaht for

promotion. Thus, the applicant has i:o ground to lav

a claicn foi" pr'ornotion to PWI GrsI, We ha'se

absolutely no doubt on this score. With regard to

tiie applicant s claim for promotion to the grade of

KS,. 1660-2650, the respondents should have logically

implemented the rule well known to them that after

the expir-y of the punishment ori 31 .3. 1995 !ne sinouJ.d

in ace b e e n i" e t i* o s p e c t i v e I y p i" o m o t e d t o t In i s. g r a d e w i t: in

ef't'ect from I f., l 995. Ver y belaiedl y, tine

respondents inave given this promotion on 26. 9. ' 995,.

Tills is not a srelectiori promotion. I'inis is based on

seniority cum fitness. If Line applicant was fit on

26 .9. i 995 he was also fit on 1 .4. )955. We are

satisfied that this is not hit by limitation. When

r l ie uo'v'er n merit n s at fault, I invitation does not ar ise

as iield in S.R.Bhanrale Vs. Union of India arsd

others, 1996 SCO (L&S) 1384. What is under

COnsiQei"a c.ion is tine appiicatioii ot a rule and tlnn :;

rule permi tied financial benefits of higher promotion

on the basis of seniority-cum-fitness. The

respondents also admitted tfiis right of the

applicant. Their only claim was that the appellate

u I L.i o' i ci g c' 1 i i s t L1 1 e p e f I a .1 t y w a s r e c e i v e d c.n i 'i 5. & , 19 'f 5

ana, ther'eT'Oi'"ef they could not promote inim trorn

f . *-!■ ... 1 9 91). We ar e rio t sa ti s f 1 eci w 11in t:n i s

explanation. Even if the applicant had not



J  I'epr esei'i ted ? the respondents ai e duty bou.'it!

implement the rule made b'y them particular Iv whs;

cofi3cii,)i,isIy promoted i'lis ioniors.. !  irev

should have voluntarily 'reviewed the applicant s

ease, fo this extent the applicant's plea is allowed

and he shal1 be promoted to the grade of Rs.160D~266c

wo e r , I > e , ' 991. to'clej' amai I i'je pti,ssecl uo tiiS

effect, ai id additional fii'iaiici.al beriefits Ine rernilted

■•'.o him wi tl'iln T'our wsolcs rrom the date oi i"(rc.eipc of

ci copv' ''r T t i ! i s." oi 'der I rie 0.. A» is til s.>pr-'S'OC..! u'l a'.:

above. No costs.,

(Dr .1 A • Veciava. ill)
Member(J)

Vv
(N!.. Sahiu)

Member(Admnv)

r K V.,


