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law and  Tact

As  ddentical  ouestions of
are involwvad in  these two cases, Lhesd ooses  ara

haing taken up  tonsther and disposed of by this

Coommon udosment.,

7. The applicants in 0OA No. Thas/97

working ss Executive Enginests

having been promoted from the stream Asal

Exacutive

WO

gradas for

the recruitment rules of 19%4 1 der

promotion to  the post of E.Es. in the Cenbtral

Class~-T are
- @

. A.Ea. i

Ry

B AP S :
officoers

Fnainearing Y106

\J\\r‘

are directly recrulted,

dispute  sSmona the of the A.

whow are arasduste enaginesrs whils bthe obthers are

o {—
s

only dinloma * holders. Althonah initislly therée Was

no provision for  oromotion of holdsrs, Tha

rlas were later amended in the vear 1977  and
dinlomas holders of outstanding ability wers also
made eligible. Litiagation ansued, &8s acoording Lo
the araduats enagineers the dinloma holders had bean

promoted even

hatwasn the two groups of AlEs.

the ALEL.FEs havwv assallad the decision of the
raapondants to divert s many &8s 4R O F.Fs
4
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falling under the promotion guots  whioh

ordinarily 3” to the AJF.Fs seaking nromotion.

posts  have now  heen diverted to  the aueta
For A.Fs, voth  degres  holdars as  well as

nolders. According to the anplicants., thie
the respondents will adversay affect thelt

of nromotion. It neesns to bhe mentioned here

larage  number of A.Fa have already been

tn  the post of E.Fs in excess of their

thouah  on ad hoo basis, For the reason  that

numher of ALE.Fs ware not avallshle at the
tima. Tt is alao frmﬂkly concadad by the
Counsal for the applicants in this 0A  that
presant  there are not many A.F.Fs available

they could  bo sonsidaraed  for  promotion

& However, the aoolicanta
that 1if the A.Fs are promoted on a ragular
excess  of  thelr aguotas noew  the  Tuture

‘ a e or - - -
5 of the ALE,Es For thelir promotion and alao

fon of  their seniority would aet adversely

Relying upon the Judagements of the Apex
ALK, Subraman  (ATR 1975 80 48R%), P,S.

SC O 1291) and R.L. Bansal (1997

(Z) 8CC 218) the anplicants seak the ralief

of metting sside the orders  of the ceanondent
diverting the wvascancies From the aguota of AL F.Fq .0

L Es, Theay have Further  sought . ey
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(71
that case that regulsrisation of all  ad noe
promoteas should be made as per 1954 rules it hacans

for  the respondents to make availlsble

adegiiate numbar of wacanciag For their

ragutlarisation aftrer getting approval from  the
Department of Personnel & Training an 1B, 4.1097

The recularisation was sroposad Lo be considared for

T - oy =y
Lhve years 1994--95, 1095-96 and

e [ R 19 ag-- a7 a T h o d 2ta :l ! 5
o+ P 3 ., ., .
OT VacEsEhelas given b Y the raspondants are Fi N

follows: -

Baf B4 o4

4 sceording to the respondents, thars
is secute frustration among E.Es for promotion from
le

ALEs stiraam becsuse they are reguired to work on ad

v long pericds of about 18-1%

stronag need had arisen to relax the duots rules.
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- 5. As already indicated, two ﬁrnlp° of

amployess who ‘have hean promoted as F.Fs from the

\
[

stream of AsEs  sought Inter tuon in this 0O.A.

Both these groups of ALEs zeeking reqular prcmotidn'

as E.bs, have a dispute among themselves but  they

are one in opposing  the 0O.A. They h:«h Casunpor tad

the pless raised by the official responde ntﬁ'in this

case and have stated that in the c1rcun.k hees o and

facts of the

ation of the uuota rUi@ Wers
the only'S§1utioﬁ as there ware no ﬁ:E.E$48VJ”:ﬁh1O
who Gﬁl;@ he promot@d to Fil1l up the guota reserved
Tor th@m.' Polvivd uhbn e relakation -OYuusé
@xigtinﬁ in th@Arulﬁég the interveners

that the impugned action of the respondents should

.bd deemed to be ufider that rule which permits

relaxation. o - : ‘

.

' ! ’ . . > g I & o 4 ' A .. ‘
& Another plea raised is  that the
applicants have no  csuse of action as thay * ara

slreasdy workinag as  E.Es  and they seem to  be

concarned only  with their future chances of Further.

\

promotion to the post of Super invending Enainaer and

Chief Enginesar.’

. We may staté thst alt h@nmu there are.

no specific orders impleading the int@rw@norﬂ 5%

“

par by~ ro&nbni en s,  we  have allowed - the learned.




colnsal for the intervenors .o makea thelr
submissions. We. may also state that in the various

interlocutory orders the intervenors have slso been

tioned that the connected 04, heing  0OA
No . V83797, has been filed hy Shri K. P Gupta  and

Khushinder Mohan  wWho have aleo solabht  dintervention

in this 0A, throuagh Shri 6.K. Adaarwal, Advocatea.

8. e to 0A 153797 which hasg

baan filad by  the aforesaid two anplicants, who had
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Cantral Enginearing  Sarvice Group B

thronagh a Combined Enginsering Servioss Examination

and were lster promoted on ad hoe basis as F.Es  in
aroupn-A of the said service. Thnay have continuad to

Work as £.Es, thouah on ad hoe basis, for a  numbaor

of yvears and are, thereforea, saaking roagularis n“'or
of their services as F.Es "ever since the date of

appointment in the arade of £.E. Wi th

v
s
124
e
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-
P
-
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&
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the seniority since that date and consanquential
retorapective and prospective bhenefite including
promation Lo 93(hhr post”. Tt i« c]mimmﬂ Yy th@m
that ginn@‘hh@ 'ﬁOUﬁ of ralaxation “\5:; wifh. Lhe
”(hi ) Govarnmant Undey RPiule 258 of the
recruitmant rules, the nromotion of rhe applicants

to the eadre of F.E. should be deemad to have hoen

in relaxation of the rules. QMoting from rules 4




[16]

and 725 of 19%4 rules and rule 2% of the 199 Rules

the apnlicants in  thia QA contend  that thair

promotion should be deemed to be on reaqular basis,

The respondants in that
resisted the c¢laim of the apnlicants on the around

that since there

the interse seniority in the TfTeeder arades,
13%[ prmmmtibng ta  the post of E.£s have been mada on ad
hoo basis ever since 19272 and now those ad hoo
promotions are  souaght to be reqularised Frowm  tha
year 1994 onwards byy nolding vearwise DPCs.
Reliance is  also placed upon ths Judasiments of Apoy
Court in the case of P.S, Mﬂhﬁi (supra) in  which
thaere was &  direction that‘th@ seniority  betwaan
ALEs and ALELFs  reqularly  nromntad witnin  their
!' respactive guotas shall be determined by the  lanagth

o~

ot

YR D e ~ 2 e A e
on  and that the saniority

of continunus officia

list should be srevared accorgdinagly.

18. At the same time 1t is  oontoended
that the decision in P.S. Mahal "4 osse 1s -not

applicable to the applicants as they were promolted

a3 E.Es on ad hoo basis prior to that dudagement.

e

L*ﬁuyd?a//
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1. 1.

i1, Wes have heard the learned counsel

For  the parties and intarvanors at lenagth and heve

wusad the material on raecord.

12. The inter-se dispute betwsen bhe FEg
sromotaed Ffrom the streams of AEEﬁ.and AFs  ig  not
new. There ara several reported judgements . on this
noint and we may quote from the observations of the
Apex Court in  P.S. Mahal & Ors. v, Urnion  of

Tndia [ATR (1284) 8C 17291, to agive s history of this

"This writ pat)

i
round of 14t ipatﬂ: CWaen LW aroluns
of Fxecutiv Fr in Contral
Puhlic WOFK% Dansrt of rha
Ministhry ot Mousino,
Gowarnment ¢ ane ONUD
ting of From the arade

Consd g pRH
of aAssistoant Ex t CEnginea and
the othar consis ¢ of nromote Trom

tion mﬁr“% vat anothar
1
the arade of Assistant Enainsers. The

disnute between thesa WO groups

in |
ragard  to senlority has been agoling on
for auite some time and it has created
considaerable soord  and  bitternass
hoatwae! two arouns which must
inevitably affect the efficiency of
thae Searwics. Tt ie reaslly a mattar of
rearet that the Central Government
should not  have been able to hring
thaese two grotps toagether and evolve 8
aommanly  agread formula acceptable to
hoth sides. Wea hops that our deacision
in this writ petition  will {
ring Lhe curtain down  on thi
unfortunate controversy and hoth
roups  of  Executive Enain@m”¢ Will
acoepnt the decision: unarudaingly
Without any rancour or resentment ant
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(12

wholeheartedly  enoage  themselves in
tha nation huilding tasks entrusted to
them".

13. Howsver, Gt appears that the dispute

st111 continuas and it has not been nossible For the

Central Governmant Lo evelve &  commonly

SFormitls aceeptable to both the sides.

—
£

To baain from the Baginning, we may
refor td the udgement of the Apex Court in ALK
Subraman ws. Undon  of India (ATR 1975 483,
Although there were severs) earlier dudagemaents From
the Apex Court relating to the 1nfn“w£@ dispute

hetwe

2 the  EFs from the two streams, we Tind that

ALK, Subrsman (Supra), d@m]s pracisaly with  the

aguestion that arises in the instant csso. Tn  that
case soma of  the petitionars were confirmed AFSs and

3 o~

wara promoted o officiate as FFs in ©

lass ~ T of
the Central Fnaineering Service hetween the vears
195659 on the reconmnandation ot a proparly
constituted DPC and  had been working ss EFs  in
C.P.W. DL HMowever, ‘th@y hﬁd been oromoted nrior o
their confirmation ae AFs. The respondents in that
case had been initially rearudited as AFEs in Class T

of the Service and were promoted to the agrade of FEg

yar patitionars wara

recruited directly ko Class-T7 (A.Fs) as they had
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(13 ’
failed to mnmlifyiih the comb@titivé wVﬁmxnutlon foE
recruitment  to Class-T ane fhey Were Qonfirm@d "AEs
in th@‘qradGJII. They _hmd é]gﬁ baaen  npromoted  to
officiate in the arade of_h?g in grade-T.

\ 15, ‘Under the Rules frémmd in 1954 the
quétﬁ fmF_promation hatween dir@otly recriulted” ﬂE§<
u}‘&j | and the promotees from Clsss~IT initially was in the /

ratio of 75% and 258% hut @as  later n]for\d o
- £2-2/3% and  23-1/3% in 198%% and with effect 'fram

April 1, 1972 the percentage came to be Ffixed at

{81
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pericd of saven vears which, we. are.

star extended by “uﬁLho four Yasrs.
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: 16. . The princinal grievancs  of the

S o ' .

: paetitioners paforsa tﬁn Apex Court in that csse . Was
anainst the :n!orni” 1i$t as on 1.7.1971 whera. the
patitionars "in those cases had bean showh dunior to

. the respondents  No. 4  to 66. acebrding  to  the

potitioners, notwithstanding that they warre

racrulted by promotion to cffa@f~in,in the arade of

Ffa regularly .as a result of selection by the DPC,

and had been working in that capacity for nesrly 13
Cthey wera not cons 1dhrmd far promotion to the
$t111 higher - qrad““ CoAn Class~T, namely,

Superintending an1ﬁ00” chief Fnaginear eto. while

the AFEs reorulted awwﬂral vears after the

\,/Vu

N




patitioners

’ o t{QW‘
had h§@n held to be sen
soma of
iqhorinq tLhea

higher arades

2

patid i

ionars

17. - After

»

Claid down the following

“zo, To_$ummari$@ the o
1) Whan .
(Class—
a recgular
the rules
Enaiﬁﬁﬂrﬂ, their
in Grade T will count from
thaeir 1ﬁﬁtial officiating
in Class T provided
officisting  appoin
Enginaers was within

~

mannalr in

their

7 ) Thetr

r,o/un@d from thn date of
Cnn1 rmation in Class-TJ0
The above princ
subject to one r“w.
a Assistant ~Lﬁq1nﬂ0"

O
PN
-
j%
ot
~
3

appointed to off
the arasde _

,oalthouah wit ie
seniority wnil Count
date of his nhf*rma
as m@rmnnoni Ansi
hotwithstanding his
officiating nno:nt:wh. a
Enginear.
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canl
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(2) The uuotn “H7 Will be
the time of initial recrui
officiating snurit” 10
Executive %nﬂ1n\nr an

of confirmstion.

those AFFs  had boen promoted to

claims

Lo or*upmﬁt@ 8% Exa
aaniority

their n
tment as  Exeo
ta

confirmation in Class
i

nd not

jar to them

h@urinQ'th@ parties the
mriﬂn1w1é$:m

shelusions
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r@lmi%nm

Sudaemant

rile Wwill bhe enToroed
i o uﬁmannieﬁ in all
nosts, “un<~t h(\r rm@ranrznx\ or tempeorary,
includad in the %mnct1ou@d strength uf
the osdre {except suon vaecancles s
are  purely of & Fortultous or
adventitious nature) and the operation
of the quoke ule will not depend uoon
thae asvell Tty or  non-svallability
of ﬂ¢<”;' F ﬂ(uiiVQ Enainears for
appointment as by 3 : 3
Tha non-—-ava 11.§ni T' Yv of ste
Frecutive Enaineers Tor recrul tme nt o
the agrade of fxecutive Enaglneer  will
not  postopone the reagular  recruittment
? the 1t Exenutive Enginesar as
i hears Within thelr

- -z

o3

the Assic

el >Ln“

| appointad
:vw Frnginoers Wit
w111 ba eantitlad

own i

m:11 brea
reagularly
Exacutive

Assistant

as EFxecuti .

thaelr aguots in 8 partiocnlar

#1110 bhe pushed down to later

absorption whan doa  within
18. The above orinciples are very., muach

olving the contentions issues in

19.. Revarting back o P.S.Mahsl 4 Case
1t o amportant o note the observations

to soplicahility of ALK Subraman’

(Supra)l. Tt was held that whan




Coturt had in the ﬁfdfﬁ%ﬂ g dudasment
Taid down in  so wmany  words that the  inter-se
saeniority of E.Eﬁ pirromoted From the mrgd@ of Afs and
AEES upto 11.12.1974 must be held to be govarned by
the rule of lenath 5f contintous officistion and the
Govarnmant of  India had bsen dirscted by o writ o?
the court to amand and revise the seniority list of
Tat July, 1971 on  the hasis of this .rule m?
seniority, the effect of the decision of that oo
oould not ba set at nsuaht and the blndth character
of the writ issued sagainst the Government of Trdia
not be shrogated by tha mere nromulagation of
""" 1076 with r@tr0$m@mt§ve affact  From
18th Decenbar, 1974 i.o. 0ona .év prior to the date
of decision. Nesdless to géy that the Apax  Court
held the aforesaid rules. of 1976 to ba of ho
consenuence  so Tar as amendment snd revision of the

senjority list of Tst July, 19271 was conhcerned.

0. Procaeding further, the Apex Conrt

held in PS8, Mahal that aguots rule in tha Central

Enginearing Service (Class T ) Recrultment Rulaes, .
1954 would be sttracted whahev thera ware a  lona

@Brm o ovacancy  in o the grade of ELE. and this  would

include aven those vacsnoies which arose on wonnt

of an ©.F. agoing  on deputation alsewhers. More

importantly, it owaes  held that iF & VECENOY S0
//

-
\)ﬂmgfjk//
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7]
arising was from the aguota of AFES it would continue
to belona to  the auota of AEEs and could ba  filled
ble by AFEE, if  the guota rule is to be strictly
absarved in  relation to @ vacancy arising as a
sonsaguence  of  the death or retirement oF an
irregqularly  sromoted AF to that post. The VACHBNGY

50 arising would have to be Filled up hy an AFE at a

N

sithsaguent date. Similarly, wWhi

Pl
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nromoted from  the arade of AFs in avcass of thelr
cunta and adiusting  thom within thair dguota i &
suqa@mu&nf Ve, the Government must treat thém a5
aheorbad from the date when s vacancy in that  vyeor
arises in the auota of Afs and
hacis From Tat Janusry of thsi veaasr, sz had  baen

urged by the EFs  who had been promoted from ithe

1. Tt wese  Further hald by  the  ApaX
Court that the Gowi. delibarastely rasorted bto fhe

nolicy of under-recrultment o f AFEs henause

j$24

soeording to the Government 1t would not be possible
to recruit encugh  officers in oelsss T dunior  scale
ta Fill up ths qﬂota at EFs lavel as 1l would worsaen
the promotion . prospects of the direct recrulits Lo
Class T and make the Sarvice totslly unattractiva.

The Followinag observations made in para 36 of  the

Judaemant make this position avaen more olaar:




ey

"There can  he no doubt  th )
failure to racruit A in
sufficient numbars, 50 tha When
vacancios in tiha gracde of  FEs
allocable to the auots of AFFs arosa
from voaar  to vear, there would hu
AEEs availlable for ;rmmurw<b te Tl
“such  vacancios, wWas reaspon: ’%Iw For
the oaross  distortion which took
‘place  in the cadre of EEs over the

T

ﬂ

at.  The
C‘ -
[N
4.
&

gE. In the result, the Hon'ble Snpreme
Court struck down rule 2 (1i1) and 20(iv) of the
Rules of 1976 ss being violstive Qf Articles 14 & 16
of ths Constitution and directed that the seniority
batwaan AFs and AFEs regulasrly promote f within thelir
respective auots must be determined byy »'(‘..i“xz;; Tenagrh of
continuous of Ficiation in searvice in the grade  of
EEs, f;l..(l?);‘j»s;scf to  tne gqualifiacat Son that in case of
AFs the lenath of continuoos officistion shall be
rackoned from the dote wh@n thair  oromotion s
re t::_l.i]. arised by absorption within their s w'f:‘ Ul auota.
Th lJfS; guite clearly, thm*f\ /-ltF.'TTS wiho had been pm’nrrn}‘iﬁ.:—}ﬂ
on mrf1a1ut ne bssis or @ven on ad hoo basis to the
post

i

of FFs  outside or in excaess of  their  dquots
would aet the benefit of thelr service as FEs  only

from tha date when thelr promotions wers reaulsrisec

By shsorntion within thelr lswlful guots.
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T may, howaver, be noted that the

L4

Giudaements in ALK Subramsn and PLS.Mshsl (supra) do

not throw much  1iaht on the goestior

5
N
e

to  wWhaethaer
the Government  hes th@_ ok j'6) chanae the

parcantage of guota or to scarap altogethar the dquols

of one of the streams. Laearned  counsel  for  the
respondents .snd the lesrned Pnunna1 for the

K . inte r"‘ venors  have taken us through ih Fud r.:,e:-amc:;n t ofF
n the Apex Court in  J.N.Goal & Ors. Vs, Union of
ITndis & Ors.., raported dn JIT 1997 (1) 6 45] o

aupport thair nloas that AFs nan legitimstely  saak

regularisation from the thay  wara oromotaord |
aven on ad hoo o bhasis. We hawe  aarefully aone

|
throuah the Judasment (supra) and Find that the Apoex
Court in that oase was dealing with thse inter-se
dispute betwsen the agraduate AFs and dinloma holder
AFs. The Apex Court held that sccording to oroviso
to Rule 21 (3) - actuslly it should be Rule 73 (3) -
diploms hol if\** ".1.4@. re aligible Tor beinag consideraed
for promotion to the post of EF and the mfér@gajd
proviso was  nelthar  arblitrary nar wionlative o
mrﬁin1@$'14 & 16 of the Constitation. Tt was
"f" urthar held thst nromotion of non-arad 1.1(3" 2 AFs made

o enforcemant of 1998 Rules were walid as per

the aforesald nroviso- Lo Rule 78

w
—
)
-

2 bt that

diploms holder AEs promoted on adhoo basis will have

to be regulariszed in aceoordance with tga9g  Rules.

| u/.//

-
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There i also  an  observation in para 8 of the
judé@m@nt that 1996 rul@g naving coma  into  foroe
W. e, F. Qctobhar 29, 199¢  and those ?ﬁ1e3> heing
prospactive  in opersation the promotions madse orior
to the makihq‘ of the sforessid Rules wonld he
hovarned by thé 1854 rules and, tThereafore, the
guestion regarding | the wallidity of the proviaso 1o
Rule 723 (32) of the 19584 Rules have to be considerad.
As slready mentionad, the sToresaid proviso was held
to be vmlidq

24, We slso find on going throuagh para

1% of the dudagemeant {(supra) that the respondents had

O

passad some ordgers An 1994 Wwharaby raecgular
sppointments  had been meade to thse cadrs of EFs from

amonnst AFs, both degree holders as well as diploms

nolders.

M
in

75, From the aforessid dndoement we do

not Tind any support  for the contention of  the

ped
¥

appnlicants in  this O.A. hat the onots Fixed under

the 19%4 Rules ocould in no case be sltered. Qn the
contrary, we Tind that the guots initially
ACEs and Afs  has bheen altered guite freguently and
this much 1s  also admitted by the applicants in the
0. A, in para 4.3% of the O.A. the apnlicsents  have

stated that From 25.8.1249 to 6.9.1985 the guots was



Fixed in the ratio of 3:1 which was chanced From
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721 and aagain from 1.4.19772

8
v

s

4

o
-3
s}
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o

4 to T:1 and from 1.4.1
fo Z:1 and eventuslly from 29.18.19958 onwards 1t hss
bean chanagad to 1:2  in accordsnce  with  the noew

racrultment rules.

b ' 6. That leads us to the aguestion ralsed

by the intervanors and relating to the pnrovisions

PAY

contained both in  the 1954 rules as well

e

R 1gar

.

rulas by which the Government ha<s the powar to ralayx

the rules. Tt

nde
Py

5 contended by both  the learned
counsal for the two agroupns of intervenors as wWwell sg
by the learned coounsel Ffor the nffﬁoia1 raespondents
that since & situation hss arisen whore s Taroa

wmber of ad  hoo | promoltees were to be regnlarised

2

who had bean  promoted in axcess of thoir dquotia but

X,

ne candidate From the AFEs giots was avallable, the

A3

B posts for tha

raspondents  had validly diverted 4
purpose of granting relaxation in the case of the
promotaees from  the AFs auotbs. Tt s further uroed

hafore us that in diverting thae vacancliaes as

sforesald ths  resnondents must bo nrasumead to  have

=

relaxed the guots  rules by wirtue of  the Do s

vaested in the Gowvarnment tndar, T raloewvant

o~
s

provisions. This aragumant., thouagh shttractive,

not convineinog, Tor  the simnle resson that sunch  a

I
L)
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ples has been taken before us Tor the First time and

deas not appear  to have been ever convassad hafore

the Apex Court when the earlier cases came to he
considared by that Court. Furthaermora, there should
under the relevant rules be o specific order  and
that too in constultation with the Union - Public
Sarvice Commission Tor relaxing any of  the rules
with reapect  to  any olass or cateagory of  osrsons.
This Was so  aven under the lﬁﬁqlru1a$. Baling sware
of the inherent weaknaesse of the stand taken by the
inﬂ@rvmnorﬁg Mr. G. K. Acaarwal sppearing fnr'th@m
has nressed into sid the Judgement of the Apex Court
in Warender Chadha vs. Union of India, reported in
1986 (2) &CC 187, Howevar, the Tacts of that case

are distinauishable from those of the instant oanse

Uy
e
E3

Tn that case a TFinding of Faclh had been recorded
that there wss & deliberate massive depsriure Trom
guota rule and  there ware also rules oconferring

power of ralaxatian  on the Government and 1t was in

rhease circumstances  that  the Apex Court hel o that
tha guots rule pust be seanmar Lo have baen ralsxed.
What 1% more important to hote is that in the ocase

hafore the Apex Court (supral) the ad hoc promotees

i

had been allowed to continwve for long vears without

their promotions  being challenaed. Tn the ing

s

ant
case, #s already  observed, the seniority/promotion

af the pearsons belonaing  to the stream of AFs has

. By : . .

g,

I
w d




i
|
1

)
a3

heon challenasd not  once but several times in  the

e
8]
&
A
4%
a3

and it can by no $tret¢h of re ;ﬁéﬂ]hﬂ be  held
that ad Hoc promotions have heen sllowed to continue
without being achallenaed. The le rn~d counsal also
ralied upon some observations masde in Direct Recruit
=

Class~1T Endinearing Officers’ Associstion VE=

7 L . -
tate of Maharsshirs, reportaed in (1998) 72 SCC 715,

[«

<

wherein it was hald that in the  csse of

nen- {)l?<‘(ﬁ"\f:,llf @ o
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o te rule or

o
3

tharatrom it should be nresimead that bowar of
relaxation canferraed by those rules  has  baen
axarcised. But on a closer examination of the facts
of that cese we Find that appolintment on  sd  hoo
hasis made not  in sccordance with the rules was not
held to be such as could confer on the abmoint@@ any

right to senliority. Tt wes . held that where the

tisl appointment is only ad hoo and not according.

—te

in

)

to rules the officiation in such & post casnnot

e
s

I5
<k

raken inte account Tor considering the seniority and

avan while confirming the «iew teoken in  Narender

&

Chadha s cssae(Supra)  the five Mambers Banch of  th
Apaex Court held that the @xpariance on suoh
appointiment cannot be egusted with
a reagular emnlovee, hacsuse of

differance in the @ sppointment and that Lo eguate iLhe

two would be  to treatl two Un—aaguals as equals which

would violate the eguality c¢lause. Aftar going
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through the Judasments ~ited at the Rar we Find that

L

in the case of N.K. Chauhan Vs, State of Guiret
reported in  (1977) 1 SCC, 298 some aquidelines have
heon issued which may be of some help to decide the

guestion in controversy in the instant csse. It has

been held as follows:

adopntion of -Yho rotational rule in
pracrtical (mﬂ Ton. “Many wavs  of
working out muoLs prescription can - be
devisad of which rota is certainly one.

’?‘ - “{a) The auota system does not necessitste the

*

(b) While laving down a auota when filling up
vacancies In a cadra Trom more Lhdh ohe

! source, it 1s open to Government, subiect
to tests under FoArticle 16, to choose - 'a
vaar  or other period of the wascsnoy by
vacanacy hasis to work out the aguots among
the sQUrCces. 2ut once theCourt is .
SGfHSTled, ' examnining for
constitutionality the mathod proposad,

o that there is ne invalidity,

i administrative technology may have free
nlay - in  choosing one or. other  of the
Ffamiliar processes of implementing - the
guots rule. Wa, as Judaes, cannot strike
down the particular scheme becsuss 1t is
unpalatable to Forensic taste.

o

() Seniority, normslly, is measurad by
lenath of continuous, officiating service
;- the actual is easily accentad as  the
laagal. This does not pracluds a
diffarent prescription, constitutionsli Ty
tests being satisfFlied.

(d) A periodisation i3 needed in this case i
settle rightly. the relstive olaims of
promotess and direct recrults. 196867
forms period A and 1963 onwards Forms
pariod 8. Promotaes redulsrly appointed
during period A in excess of their gquots,
for want of direct recruits (resasonahly
sOUEhT but not sactired and becsuse

T NS
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':_u

tarrying - longer Woul g injure the

administration) can ¢laim  their whole
1ewmrn of  service For seniority  even
against  direct recruits who may turn  unp
in succeading periods.

s
%
£

(e} Promotes

who  have haan fitt@d into
vaoanni bevond thair anota du 2)
perind thae vear }éinq r@qard@d as the
untt - must sufFer survival ass invalid
spnointeas sodquiring . now 1ifte whean
vacancies In thelir auota  Fal) 1o &
fFilled uo. To that axtent thay will i

down, rather he nuﬂhﬂd gown as ama;nft
direct recruits who weara later  but

3

regulary appointed wWithin their auets.

77. The cumulative affect of the faots
and clircumstance  emerging From the discission ahove
is that the raspondents acan cartsinly  alter the
ratio of the auota Fixed for AFFs and AFs and it i
not necassary to me <@ promotion only on  ad
basis. Even reaqulsr promotion can he urahtéd in
Casa a parson from  the  stresm  of ASEs ié not
a8ilable, aut in that cage‘th@ promotes wWollld have
o ba pushed down in his seniarity when a  nerson
from ih@ guoata  of AEEs becomes available later ated
s promoted. A wholesale rﬁ,*; srsion of a8l b
avallsble posts without tssuing a spacific order for
ralaxstion and that ﬁgﬂ sPlar consnd ting the (PSSO i

not envisaned either under the 1954 rales or the

1

1996 rulaes, thouah admittedly the

-

raspondants have
the power to alter from time to time the ratio of
the quots, as thay had admittedly bean doing in_the

pEst.,

T
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28, As  regards the inter =52 dispute
betwann the graduste Afe and the dib]oma holdars we
8¢ not cal]éd.ummh to go into this Qu@ﬁﬁﬁon 8% that
Wwould amount Lo raising disputeg Which dp not ariase
in this 0.4, WQg_ther@foreg,reFraih From ey Xoressing
ABRY wisw on this Uestion. SUuffice iy to say‘ that
this matter abbBesrs to have already been adiudicated

Upon -in J.N. Goel "« Case.

e

7

=

Q. I'n' view of What hag baan held and

™

discussad ahove, we aT’mw O. A0 No. 2044797 sng

Qussh the order by  whiah 4328 hosts  have bean

diver tad For heing Filled Un fFrom the Qnﬁta of  AFe
and to he Htilised sagsinst Lhe vVacancies arising in’
the veasrs tagyq 4-1905, 199%..1994 A 19981007 (Upte
781th Qetobhar, 196613, WQ,howavérﬁ make it oeles that

it th:]] be  open to the respondents to slter the
ratio of the aguota  inp exaraise | af DoOWarg of
relaxstion Undar the Tas4 rules, Which were in foreoe

till

9

81tn Qctober, 199fe in BOCGRds Ca TwWith those

:

rulas They shall also have the power To Feqularise
2 sarvices of the AFs bromotied on ad hoe basis ig

eXCcess of their auota if pe Darson b@l@hqfnm to the

AEES quots Wiy avzilable ar the relevant time or iy
ROt avilable evan now. Thare shall, howev¢r be o

condition that §F suhgequently Such g candidate

s



hecomes available and is sctuslly promoted, inter-se

seniority shall be fixed by appropristely pushing
down the person  who had been promoted in excess of

the aquota.

5B, O.A. 183/97 is also disposed of in

' tarms of the abhove order. Thaere shall be fo  order

: .. T
a8 o costs.

Y (8. PBd suaed ‘ ( T. N. Bhat )
Mambar (A) : ' Mombar (J)

Thnarash’




