
4

Central Administrative Tribunal
Prineipal Bench

O.A. 2391/97

(Lsvydi
O.A. 204.1/97

New Delhi this the 4 th day of September 1998,

Hon-ble Smt. I.akshmi Swamianthan Member(J).
Hon'ble Sbri K- Miitbiikiimar. Member(A).

n A 2191/97

Or. (Mrs.) Asha Singh,
working as Professor ■"
and Head of Department of Anatomy,
Ma\)lana Azad Medical Col lege, ,
R/o D-TT/87, Pandara Road,
New De1h i .

App1 i cant.

Rv Advocate Shri V.K. Mehta.
Versus

,1-4

Union of India through
Secretary,
Denartment of Health,
Ministry of Health and Fami ly Welfare
Nirman Rhawan,
NewDelhi—110 Oi l .

t

m

1.

4.

B.

The Dean,
Maul ana Azad Medical Col lege,
New Delhi~110 002.

Union Publ ic Service Commission,
through its Secretary,
Oho 1 pur House,
Shahjahan Road,
New De1h i .

Govt. of the NCT of India,
through Secretary (Hea.Ithl ,
Deptt' of Health ft. Fami ly Welfare
.1, .Sham Nath Marg,
Delhi .

Dr. K.D. Tripathi ,
Professor of Pharmaco1ogy,
Man 1 ana Azad Medical Col lege,
New De1h i .

Dr. Veena Chourihary,
Prnfe.ssor of Had i o-Di agno.s i .s ,
Maul ana Azad Medical Col lege,
New DcIh i .

Dr. T.D. Sota.
Professor of Optha1 mo 1ogy.
Maulana Azad. Medical Col lege,
New De1h i .
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Dr. (Smt.) V. Prema,

Prnfessnr nf Patholne^-,
Ja.wa.har T.a. ] Tnstihijte nf

Post Graduate Medina! Pdnuat

and Research,

Pond i nherrv.

12.

nn

Dr. (Smt.) S. Prahhu,
Professor nf Pharmaco1o^y,
Maul ana .Azad Medina! Col lege,
New Delhi .

Dr. fSmt.) Uma Goel ,
Professor of Ohst. & Gynaecology,
I.ady Harding Medical Col lege,
New De1h i .

Dr. (Smt. ) Kami a Hharma.,
Professor of Ohst. & Gynaecology,
Maul ana Azad Medical Col lege,
New Delhi .

Rmt. Dr. Krishna. De.svva. 1 ,
R/o 303, Horn Vihar .Apartments,
R.K. Ptiram, New Delhi . Respondents.

By .Advocate B/Shri Madhav Pan i kar and Vijay Pand i ta.
for officia, 1 respondents.

Bhri C. Hari Hha.nl\a.r, coiinsel for the intervener —
Respondent 12.

Hhri D.K. Nag, counsel for Respondents 5,0,9 and I I .

None for other respondents.

0..A. 2043/97

Dr.{Mrs.) V..I. Cel ine,
Or. No. D-1 1/332, Vinay Marg,
Chanakyapur i ,
New De1h i . .App 1 i cant..

By .Advocate Bhri MP. Raju.

Versus

1  . fJn i nn of Tnd i a

represented through the
Secretary, Ministry of
Health and Fami ly Welfare
{Department of. Health.),
{^HS-TTT, Government.- of India,
Nirman Bhawan,
New De1h i . ■

2- Delhi Administration,
represented through
the Secretary,
Delhi Administration,
5th Shamnath Marg,
De1h i .
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nean Maul ana A/ad Medinal Col lege
New He 1h i .

nr. V. Sr i n i va.san ,
Profeaaor of Physiology,
Department of Physiology,
Jipmer,
Pond i cherry.

Dr. (Mrs. ) Krishna Deswa.l ,
Professor of Phsiology,
Department of Physiology,
Maul ana Azad Medical Col lege,
New De1h i .

Q,\

Respondents.

By Advocates S/Shri Madhav Panikar and Vijay Pandita for
official respondents.

Shri C. Hari Shankar, counsel for intervener - Respondent
5.

None for Respondent 4.

ORDER

Hon'hle Bmt. I.akshmi Bwam i nathan . MemberC.I)..,

As the aforesaid two appl ications involve

simi lar facts and issues, they were heard together and are
di .sposed of by a common order. The appl icants have
impugned the promotion order dated 14.8. 1997 passed by the
respondents hy which 1 1 other officers of Special ist.
Cxrade-T/Professors of, the Teaching Special ist Sub-Cadre

(hereinafter referred to as 'Special ist Grade-T ' ) of the
Central Health Service (CHS) have been promoted to the
Super Time Scale (STS) in Rs.5900-6700 plus NPA. In
short, they are aggrieved that, persons who are junior to
them and who were inel igible for consideration for
promotion to the higher grade have been promoted by the
impugned order, in an i l legal and arbitrary manner.

2. /For the sake of convenience, the facts in
/

Dr. Asha Singh's case (O.A. 2.991/97) are being referred

to. Shri M.P. Raju, fearned counsel for the appl icant

Dr. (Mrs. ) V. .T. Cel ine in O.A. 204.1/97 has also adopted

iV
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... „ai„ a...»ent. ,,u.»itt..d dy S.r, V.K, Me.ta, , ...n.d
.n.ina.K Wh.r.v.r n.n.saary th. additional faots and
^-„™.nta diibmitted by th. I aarn.d noonael for the parti.a

fr. in the inriividua. 1 cases. Thehave been referred to i
.  a-a-cj 1-hat she is senior to the officersappl ioant has submitted that

mentionad in the impugned order,at Serial Nos. 3-1 1
the grade of Spee i a I i at r.rade-T. Appl ioant Dr. V.J.
Cel ine baa aubmitted that, her name appeared in the
aeniority Hat of Special iat Grade-T offioera aa on
, , , , ,,97 aenior to some of the offioera ahown promoted in
the imoi.gned order, i no I „d i ng Reapondenta 4 and 5. The
appl ioant Dr, Aaha Singh" ia a dirent reoriiit Profeaaor,
Speoial iat Grade-T nffioer of CRR and aaanmed charge on

ra ■ 1-oa fhat <?he had been appointed as31 .7. 1991 . Prior to t.nat. sne nnu

leotnrer in the GHS w.e.f. 26.4, 1,74 and earl ier to that
.ehe »«a also »orking aa Demon.atrator in Man 1 ana Azad
Medical Col lege w.e.f, 1 .4. 1,6,. She ha a aubm1tted that
by hotifioation dated ,. in. l,7, ahe haa been anbatant1ve1v
a.npointed aa Aaalatant Profeaaor/Speo 1 a 1 1 at Grade-IT
w.e.f. 17.7. 1,7, and promoted later aa Aaaooiate
Profeaaor w.e.f. 1 . 1 . 1,8.3 and g 1 ven benef i.t. of NFSG aa
.^.A^sociate Professor w.e.f. 22.S. 19R9.

3. Shri V.K. Mehta, learned counsel , has
submitted that in terms of the Tikku Committee report, the
Government of India had taken a decision (1) to create .14
additional posts of Director-Professors in the scale of
Rs.59nn-h7nn in the Teaching .Special ists Suh-Cadre of the
CH.S by upgrading an equivalent number of posts
Professors (Rs. 45nn-.97nn) on floating basis; (2,1 that the
distinction between Non-Functional .Selection Grade (NF.SG)
and Functional Grade in Rs. 4.S0n-.'57nn wi l l he el iminated in
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CHS and al l the Assneiate Prnfesanrs in NFSG wi l l he

ienated as Professors from 1 . 12. 1991 ; (3) Al l

.Professors and Special ist Grade-T officers CNon-teaching)

1  be el igible for consideration for promotion to SAG

level posts (Rs. .5900-6700) subject to avai labi l ity of

vacancies nrovided they have completed at least three

years of regular service in the scale of Rs.4500-5700

irrespective of whether the said service was performed in

the Functional Grade or NFSG of Rs.4500-5700. The

Associa.te Professors and Special ists Grade-TT officers

presently in the NFSG and to be designated as Professors

and Special ists Grade-T officers, respectively from

1 . 12. 1991 shal l en masse be placed below the existing

Professors and Special ist Grade-T officers, respectively

for the purpose of preparing el igibi l ity l ists for

consideration for promotion to SAG level post.s. Shri V. K.

Mehta, learned counsel , has submitted that in the

Government of Tndia O.M. dated 14. 1 1 . 1991 it has been

stated that, the amendment to the Central TTealth Service

Rules, 1982 wherever necessary, con.sequent upon the above

dec i .si on .shal l i s.sue in due cour.se.

ii

0-

4. The method of recruitment of

Director-Professor in Super Time Grade wa.s by way of 100%

promotion. As the CHS Rules, 1982 as amended by the Rules

of 1989 have been issued under Article 309 of the

Constitution, Shri V.K. Mehta, learned counsel , has

submitted that ti l l" the amendment of these Rules, as

.stated by the respondents themselves, they cannot depart

from the requirements ^Orf el igibi l ity laid down in the

Rules, by relying on executive instructions, and that too,

from a retrospective date. Under Rule ,4 of these Rules he
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suhmits there are two Special ist Grades i .e. T and TT in

the same scale nf nay. Rule 4(1) prnvides fnr 3.5 newly

created f 1 nat i ng/cnmmnn posts in the .Super Time Grade nf

R.ci. 5900-6700 and prnmotinn- tn the post nf

Director/Professor nn the basis of a common el igibi l ity

l ist without regard tn any special ities. The appointment

against such posts are to be made only if the officer

concerned has been duly assessed by a DPC in regard to his

suitabi l ity for holding the post and has been working in

the grade of Prof essor/Spec i a 1 i st. Grade-T on regular basis

for not less than 3 years, fai l ing which he has been

working as a Prof essor/.Spec i a,l i st Gra.de-T with 17 years of

1 ar sprviofi in Gro\jp A post..

itii

f»

1

5^ The CHS Rules, 1982 and 1989 were further

amended by the CHS Rules, 199B. Shri Mehta, learned

counsel , has submitted that it is only after the amendment

of Schedule-TTT in the 1996 Rules that for purposes of

promotion to Super Time Grade, Special ists Grade-T with

three vears regula.r service in the Grade of R.s.4.5nO — .5700,

irrespective of whether the said service was performed in

the Functional Grade or NFSG in the scale of R.s. 4500-5700,

have been considered, el igible and these rules do not also

apn 1V from a retrospective flat.e. The, main contention of

the learned counsel , therefore, is that persons at Serial

Nos. 5-1 1 of the impugned order were only .Associate

Profe.s.sor.s and were de.signat.ed a.s Profes.sors by the

Government of India decision in O.M. dated. 14. 1 1 . 1991

w.e.f. 1 . 12. 199.1 ., His contention is that? Respondent 1

cannot place re 1 iance on this O.M. to /deem .A.ssociate

Professors who have been granted NF.SG, as Professors from

1 . 12. 1991 for purposes of el igibi 1 ity from a date even
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prinr to that date. He has submitted that Associate

Professors cannot, therefore, he equated with Professors

Special ist Grade-T for promotion to SAG Grade. He has

also submitted that the proA'ision of the rules having not

been amended even after issuance of the O.M. of

14. 1 1 ."1991 , the Government decisions cannot, override or he

contrary to the express provisions of the existing

statutory Rules. He submits that persons at Srial Nos.

3-4 of the impugned order, i .e. Dr. K. D. Tripathi ,

and Dr. Veena Choudhary were directly recruited as

Professors (.Spec i a 1 i .st Grade-T) on 20.8. 1991 and

1 . 1 1 . 1991 , respectively, whereas the appl icant was

directly recruited a.s Professor on 31.7. 1991 . He suhmits

that wherea.s the appl icant became el igible for promotion

to the next, higher grade of Di rector/Professor a.ft.er three

years on 31 .7. 1994, those Associate Professors who were

de.s i gnat.efl a.s Prof e.s.sor.s w.e. f. 1 . 12. 199 1 were not even

el igible for consideration on the cut. off date 1 . 10. 1994

by the DPC which considered the vacancies for 1994-9.9 and

were, therefore', wrongly promoted by the impugned order.

Appl icant, has also submitted that, no adverse reports have

been communicated to her.

8. In the rejoinder fi led by the appl icant.

.Shri Vijay Mehta,. learned counsel , has referred in

particular to the ca.se of Dr. (Mrs. ) Veena Choudhary,

Respondent fi , who was promoted as*Director/Professor hy

the impugned ordt^f.', He submits that, she has been wrongly

shown 'at Serial /No. 1 in the El igibi l ity t.ist-TT even

though she was djrectly appointed a.s Professor on

1 . 1 1 . 1 99 1^ but. she was aP.so not, el igible to he- placed in

el igibi l ity T. ist-T as she had not: completed three years

1^/
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servioe as Professor on the ent off date of 1 . 10. 1994 for
oonsi deration for the vacancies of 1994-9.5. He has also
reiterated the arguments in the O.A. that O.M. of
14, 1 1 . 1991 cannot override the .statutory CH.S Pules of 1982
nor can .Associate ProfessOr.s he equated to
Professors/.Ppecial ist Grade-T even prior to .1 . 12. 1991 .

He. therefore, submits that the whole approach of
Respondent T in the conduct of the OPC proceedings held on

24. 1 . 1997 process of promotion was vitiated as they

have considered inel igible persons. He has, therefore.

. .submitted that the respondents may be directed to hold a

review DPC for the post of Director/Professor and consider

nn'ly el igible persons strictly in accorda.nce with the
Rules. He has rel ied on Taraem Singh & Anr. Vs. State

of Punjab and Ors. (1994 (5) SGG .192) and Shri M.P.

Raju, learned counsel , has rel ied on Syed Khal id Rizvi &
Ors. Vs. Union of India and Ors. ( 199.1 .Supp. (TTT) SCG

575), J&K Publ ic Service Commission & Ors. Vs. Narender

Mohan & Ors. ( 1994 (2) SCC hlfl) and Union of India & Ors.

Vs. M. Bhaakar A Ors. (1998 (4) .SCC 4 18).

7. Respondent 1 i .e. the Ministry of Health

and Fami ly Welfare have fi led two repl ies, one on 4.2. 1998,

and another Additional reply on 19. .5. 1998 in pursuance of

the Tribunal 's order dated 12.5. 1998. In the first reply,
/

they have submitted that against the 12 vacancies for the

posts of Professor - Director for the year 1994-95, which

were t'o be referred to UPSC for holding the DPCs for

promotion, accord ing; to CHS Rules, 1982, two el igibi l ity

Vist.s were prepared, namely, one containing the names of

offi'cer.shaV ing three years regular service in the grade

of Professor (88.4.500-5700), fai l ing which Prof'e.ssors with
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17 years regular service in Crrnup 'A' posts v(tfis«»^--«i«C£!fci4*4!*?

for eons i dera.t i on. They have submitted that in the case

of appl icant, Dr. Asha .Singh she was included in i.ist-T

and in the case of appl icant, Dr. Cel ine, she was

included in I. ist-TT. Tn the Additional reply, however,

they have reversed their stand. They have submitted that

the sentence "two el igibi l ity l ists were prepared, one

containing the names of officers being covered under the

first condition and the second containing officers being

covered under the fai l ing which clause" was written

inadvertently and is not in keeping with the facts. They

have regretted, the mistake. They have submitted that the

correct stand which they now take is that two el igibi l ity

l ists were prepared, one conta. ining the names of regular

Professors with three years regular service in the grade

and the other containing the na.mes of officers who have

been redesignated as Professors w.e. f. 1 . 12. 1991 with

three years regular service in the grade of Rs. 4.500-5700

as Associate Professors (NF.SG) service. Tn support of

their additional reply, they have placed the letter

written by them on 28. 1 1 . 199fi , to I.IP.RC. Shri Madhav
t

Panikar, learned counsel , has submitted that, in Para (V)

of this letter, the Ministry had duly informed the l.'P.SC

that the requirement of 17 years Group 'A" service in the

.. . . .. 15'fai 1 i ng which clause" wb Toh ha.s not been operated, a.s

officers with three years service as Professors/NF.SG were

avai lable for consideration for promotion. Tbey have

submited that as a re.siilt of the Govt. of India decision
J

to accept the recommendations of the Tikku Committe by

Not. if i cat i on/0. M". dated' 1 4 . 11 . 1 991 , in particular,

paragraphs 5 and 6 thereof, the di.stinction between NFSG

and; Funct i ona 1 Grade ha.s been el iminated in the Central
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Health Service. According to them, al I Professora who

have completed at lea.st three years regular service in the
scale of Rs. 45nn-.'i7nn, irrespective of whether that

service was performed in the Funct i ona 1 Grade or NF.SG were

el igible to be considered for promotion to .S.AG level ,
subject to aval labi 1 ity of vacancies. Shri Madhav

Panikar. learned counsel . also submitted that the Tikku

Committee had gone into the whole question of the service

conditions of doctors who had, gone on strike, and made a

number of recommendations for their betterment which was
\

examined and, accepted by Government in the O.M. of

14. 1 1 . 1991 and, therefore, the issues raised here must be

looked at from. that, perspective as a whole.

/

R. The official respondents have stated that

appl icant Gr. ,4sha Singh has been placed at Serial No. 2

in el igibi l ity I. ist-T showing her as el igible under the

three years regular service as Professor w.e.f.

.11 .7. 1994; and appl icant Dr. V..I. Ce 1 i ne has been shown

at. Serial No. 1 i n tilfe el igibi l ity I.ist-TT which contains

the names of redesignated officers. They have submitted

that whi le Dr. Cel ine was granted the NFSG scale on

1.0.1. 198$, Respondents 4 and .5 in her 0..4. have been

.shown junior to her in the same l ist, as they were given

the NF.SG w.e.f. 20.1. 1989 and 22..5. 1989, . respectively

and, therefore, she cannot have any grievance.

9. Shri Madhav Panikar,. 1 earne(y^cp\jnse 1 , has
submitted that. the DPC which was held on y24. 1 . 1997 has
duly considered the el igible officers for promotion. The

promotion was on selection ba.s i s on merit. He has

produced the DPC proceedings for our perusal from which it
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,s seen that. both the apn H eants i n the 0. .As before us

have been graded 'Good' whereas al l the private

respondents who have been included in the impugned
promotion order have obtained "Very Good'. He has
submitted that since the post, of Director/Professor is a

selection post under the CHS Rules, where the bench mark

was "Very Good" and the appl icants have already been

considered hy the DPC. they can have no further

grievances. They have also submitted a brief note stating

that during the . relevant period 1994-9.0 for which DPC was

held, there were 74 posts of .STS in the Teaching

Special ist. Suh-Cadre (copy placed on record.).

m

L

in. Respondents 5 ft. B, Dr. Tripathi and Dr.

Veena Choiidhary, have also fi led their reply. They have
/

submitted that they have been promoted as Director

-Professor on the basis of a regular selection process.

They rely on Note-T of the GHS Rules, 19R2 and submit that

they have been selected on merit, by DPC where appl icants

have also been consirlered and they have not. found them

fit. Hence they contend that the promotion order is legal

and val id.

S-.

11 .' Shri Hari Shankar, learned counsel for

intervener. Respondent. 12,.'has submitted written arguments

which are placed on record. He has, inter al ia, .submitted

that since the appl icant, has. not; raised, the-quest i on of

el igibi l ity of the intervener- for appointment. to the

higher po.st. or to ythe piroceedi ng.s or the Selection
Committee in the 0./A. , .she cannot do so now without proper

pleadings and' amendment, of theCOfA\.- He. has submitted that

the posts, in question. are the seniormost posts in the
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.„b-nadr.. Anbnrding tn bin,, aU.bbngh Rbapnndbbt .2, Dr.
Kriabaa Daahwal baa bean per»it.bad to intervene in the
ease, another offioer Dr. Srinivaaan, »bo la admittedly
aenlor even to her and haa now retired from aervlee on
anperanniiatlon^ baa not been Impleaded. He, therefore,
aiibmlta that. lftheO.,A. I a a 1 1 owed , 11 eon I d reaii 1 t In
aerloiia olvl l oonaeqiieneea to theae offioera
mlaearrlage of juatloe. On merlta, he haa aiibmltted that
there la no diatlnotlon between peraona refiilarlv
appointed aa Profeaaora and thoae redealfnated aa

:  Profeaaora in ao f ar aa e I I gl b I 1 I ty for promotion to
nireotor/profeaaor pnat la oonoerned. learned ooiinael
oontenda that the O.M, dated U.l l . tPPI la not In any way

oontrary to the provlalona of the CHS Riilea, 1<!S2 or there
la any oonfl tot between them but It merely ai.pplementa the
CH.R Rulea. He rel iea(1993 3CC(iupp.1)F-S94
Gupta £ Ol$/«lPt admlnlatratlve Inatrnot.ona l ike the II. »l.

nan be held aa fi l l ing the 'yawning gapa In the Rules and
not supplanting them .

12. We have very oarefnl ly considered the

_ pleadings and the a.ibmlsalona made by the learned ooi.nael
for the parties.

13. From the above facts, it. is seen that

Re'apoudent 1 prepared two e I I gl b I 1 I ty I I ata . I .e. I.lat-T
and I.ist-TT. They have stated that there were 12 vacant,

posts: under the CH.S RuIe.s. 1982. during the year 1994-95

i  for which DPC was held on 24. 1 . 1997 when el igible persons,

including the appl icants in theae two O.As, have been

-  considered. The cut. off date for consideration of the

of f i c'er.s f or promot; i oh'"'" wa.s "^t; TO .■r994. The posts of

jiji
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Di reot.nr/Prnf es.snr, and "Floating Posts" \inder the CHS

Rules are based on seleot. ions to be held by a DPC on the

basis of a common el igibi 1 ity 1 ist of Special ists Grade-T
/  '

officers from tbe teach i.ng and non-teaching special ists

sub-cadre. Tn Union of India Vs. Dr. P. Rajaram and

Ora. (1993 .Supp (2) .SCC 32fi) , the .Supreme Court has held

that prnmotion.s under Rule 4(10) of the CH.S Rule.s tn the

Super Time Grade cannot be made only on seniority but

should be on merit.

14. However,. the main question for

con.s i derat. i on here i .s whether i ne 1 i g i b 1 e of f i cers have

been included in the El igibi l ity T. ist.s wh i cb has marie the

del iberations of the DPC proceedings i 1 legal

arb i t rary. Ru le 4(in)(i i i ) of the CH.S Rules,

nrnvides as fol lows:

and

1 982

The appri i ntment against such posts shal l

be made only if t.he officer concerned has been

duly assessed by a Departmental Promotion

Committee in regard to his suitabi l ity for

holding the post and has been working in the

grade of Prof essr^r/.Spec i a 1 i st Grade-T on ^a.

regular basis for not, less than three yea^^s

f a i 1 i ng wh i ch , ha.s been work i ng a^ a

Prof es sor/Spec i _aj_ i st Grade-T with 17 years oX

regular- service in Group ' .A ' po.st".

( Fmph as i s ad,d eri)

•■..I . -



mtr

Ma

I

li

y-*!

-14-

The ebove rnlee ««re amended by t.he CHS Rulea
,,',f, and the latter Rnlee »nnld nnt apply

.prnmntlon poetetnrtbe vaeane.ee In ,RR4-,d, .bleb ,e the
enbjeet matter In tbeee twn O.Ae^ .By amendment ,n
Sebediile-IIT of the 1906 Rnles, for pnrpoeee of promotion
to the Super Time Grade (STG). Speeial let Grade-I offleere
„,,P r,nree yearn regular nervine In the grade of
Re.4500-5700, 1 rrespeet; 1 ve M wbethdr the .aald nervine .an
performed In the Fi.nntlonal grade or NFSG of
.ere made el igible to be none 1dered, fa 1 1 1ng .h1nh^10 yearn
nombined regular nervine In the grade .ere to be

H nn the basis of a cnmmnn el igibi l ity l ist nfcnn.s I dered nn tne nas i «

,  • 4- ■ o These Rules themselves have notTeaching special ities. These

been given effent to from a retronpent1ve date.
Therefore, .h 1 I e preparing the el igibi l ity I.intn of
Profennorn who are el igible for none 1 derat. 1 on for
promotion In the Super Time Grade/S.tG the el igibil ity of
the offinern ban to he nonnldered an ̂ preenr1 bed In Rule 4
(lOUlin of the CRS Rules of lon^^amended by the 19B9
R„,an. in the first reply fi led by Renpondent. 1 on
4.2.199S, they have ntated that annordlng to the CMS Rules
,,R2, they have prepared two el igibi l ity l int.a,' one having
offinern . 1 th t.h.ree yearn regular nervine In the grade of
Profe.nnorn (Rn.4.500-5700), fal l ing »hinh Profennorn .Ittl 17

yearn regular nervine 1 n Group ' .4' ponta. Later nnmt.he
additional reply fi led In May, I99R, they have nhanged
the i r stand re 1 y i ng, on the O.M. nf 14. 1 1 . 1991 .

'  /

15. Oh perusal of el igibi l ity I.ist.-T/it is

'  aeent.hatt.be four officers in this l ist. J.ncluding
appl lnant. Or, A.nha Singh, have been appointed an
Profennorn on varlouri datea In 1991 and .ere, therefore.
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fe)
^uil ified fnr oon»i<1f.r»tion fnr promotinn on the ....t off
date Of 1 . in. 1994. Tn the e ! i g i h i 1 i ty 1. 1 t-T T , we find
that Dr. (Smt. ) Veena Choudhary who is placed at -Serial

^Nn. 1 has also been appointed as a direct recruit
Professor on 1 . 11 . 1991 hut could not be placed in I.ist-T,
as .she did not have three years regular service in that
grade on the cut off date. We find that she could not
also have been placed in T.ist-TT at Serial No. 1 , as -she
does not fulfi l the "fai l ing which clause" under the
aforesaid Rules. TnCol . 4 of I. i st-T T , i t i s .seen that
although Dr. Veena Choudhary is placed at Serial No. 1
in the l ist, of 27 el igible candidates, she is .shown to
have been appointed as I.ecturer in 19R2, whereas al l the
other officers against whom a date has been indicated, are
-shown to have been appointed as T.ecturers much earl ier
i .e. between 1973 and 1980. Most of these other officers
who have been appointed to a Group ' .A' post. prior to
1 . in. 1977 would, therefore, he el igible to he considered
under the 'fai l ing which clause' in the Rules. Tn this view
of the matter, we find officers placed at Serial No5K 24-27
of I. ist-TT also do not have 17 years service in GroupA*
service. .Apart from this in the case of Dr. Veena
Choudhary. there is another anomaly. F.ven assuming for a
moment that the stand taken by the offficial re.spondents
in their additional reply is tenable, she could not be
placed at Serial No. 1 when other officers who have been
placed junior to her from Serial Nos. 2-27. including the
applicant Dr.. Cel ine have been .shown as placed in NFSG
between 1988-1989 whereas ^he has been shown in that grade
only from 1 . 1 . 1 991 . ■ Therefore. el igibi l ity T.ist-TT has
not been prepared in acco^rdance with the Rules or any

discernible criteria. We, therefore, find merit in the
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contentions of Shri V,K. Mehta. . .earned counsel that edme
inel igible officers have been placed in the el igibi l ity

> l ists which are not in accordance with the 1982 Rules. Tn
the. ci rcurnst^ —• ^ ,

" 'throfficraT' ^^^^^^^^ in the additional reply dated
19.5. 1998 that they have made a mistake whi le fi l ing their

,  . earlier reply regarding preparation of el igibi l ity T. ist-TT
Oi^ly U n^^^ violation of the CHS Rules,

.1982 and devoid of merit.

The contention of the official

respondents in the additional reply that el igibi l ity
I. ist,-TT has been prepared giving the name.s of the officers
who have been redesignated as Professors w.e.f. 1 . 12. 1991
and have three years regular service in the grade of
R.<^.45nn-57nn as .Associate Professors (NF8G) is also not
supported by any Rules. Even taking into account the
Government of India decision in the O.M. dated 14. 1 1 . 1991
when the concerned officers in the NF8G were redesignated
as Professors w.e.f 1 . 12. 1991. the effect of the action of
the respondents would mean that these officers would get
the benefit of their service from dates even prior to

iU.

1 . 12. 1991 or. the date of t.he Notification of^ O.M. on
14. 1 1 . 1991^ which they cannot, do. Therefore, the reasons
given bv t.he official respondents in the additional reply

' that because the Government of India had accepted the
recommendation.s of the T i kku: Commi ttee to obl iterate the
dd^ttncti'onbetween" NFSG and Functional grade and to

designate al l .Associate Professors as Professors from
1  T2rt991 that can be given effect to from a date prior

even to. the pubVication of the O.M. on 14. 1 1. 1991 is

totally irrational ''' and. arbitrary. ^ It is also settled law
it/
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statutory Rules. It is also relevant that in Para 3 of
the O.H. it has been specifically eentioned that the
amendments to the CHS Rules. 1982 will be issued in due

u.hi-h was only done by the amendments of the Rulescourse^ whioh wa^, umy

in 1996. Even these Rules do not have any retrospective
effect. Therefore, till the CHS Rules were amended in
1796. the requirement of three years regular service in
the grade of Professor/Specialist Srade^I cannot ve
equated with service of a Specialist Grade^II officer.

17,. we, therefore, find no rationale in the

stand tahen by Respondent 1 in the additional reply filed
in Hay. 1998. The letter dated 28.11.1996 addressed to
UPSC which they have annexed to the additional reply
show that they have not relied on the -failing which
Clause" in the Rules was available to them even prior to
their reply dated 4.2.1998 and, therefore, there appears
to be no reason why they could not have stated the correct
position in the first reply itself. The number of
corrections referred to in the letter also seems to
indicate their rather casual attitude in holding the OPC
for selection to such senior level posts in CHS. For the
12 vacancies in 1994-95,as there were only 4 Professors
with three years service in that grade for consideration
for promotion to the next higher post of
Professor Director. Respondent 1 ought to have prepared
the list of eligible officers under the -failing, which
clause'- in accordance with the Rules. The judgements of
the Supreme Court in Tarsem Singh and M. Bhaskar's cases
(supra) relied upon by the applicants are applicable to
the facts of thfse cases. The O.M. of 14.11.1991 cannot
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confer retrospective benefits on the promoted officers.
in the facts of this^ase. we also find Respondent 1 has
used the.O-M-f^'to'supp the statutory Rules and have
gone eveh further more than what was intended by the
aovernment decision of In this view of the
matter, the O.M. has been implemented contrary/ to the
' Rulest So the decision in State of U.P. Vs. Or. Anupam
Qupta (supra) is not applicable.

mi
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18. For the reasons given above, we find that

the official respondents have not acted in accordance with

the applicable Rules in preparation of the eligibility
lists. What the official respondents seem to have done is

to add the proverbial pinch of salt in the vessel of milK

as far as the OPC is concerned. It cannot, therefore, be

held that the DPC proceedings of 24.1.1997 for

consideration of officers for the vacancies of

Professor Director for the year 1994-95 is valid. In this

view of the matter, the impugned promotion order dated

14.8,1997 is liable to be quashed. Although the grading

of the officers for purposes of selection is relevant, we

cannot allow the official respondents to adopt unwarranted

and arbitrary actions in the preparation of eligibility

list of officers,, contrary to the statutory Rules.. Just

as their actions have included certain ineligible persons,

it is also possible that they may have excluded other

eligible officers from consideration by the OPC.

19.. In O.A.. 2391/97, it has been pointed out

by Shri C,. Hari Shankar, learned counsel for Respondent.

12, that Or. V-.. Srinivasan whose name is at Serial No.

7 of the impugned promotion order above Respondent 12^has
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w  t-hat Or. Srinivasan
He has submitted tnai: ur

not been impleaded. ne

.a. a..ea.v retire, fro. service, tearne. counsei tas
„a.e a .enerai sut.ission that the pro.otion orCer cannot
ha cra^hW h^cause. ail the persons -ho are liKely to he
affected have not heen iapleaded in this O.A. Ho-ever. -e
fine that in O.A- 20«/,7. Or. V. Srinivasan has heen
ippleaded as Respondent 4, and Or. Krishana Oesh-al. has
peen impleaded as Respondents. As these t-o O.As have
heen heard together and notice to Respondent 4 in the
other O.A has heen given, it cannot he stated that Or. V.
srinivasan is not a-are of the present proceedings or he
„ill he preiudlced hecause he has not heen impleaded in
the case.

)

20. The irregularities mentioned ahova have
heen committed hy the official respondents hy not
follo-ing the relevant CH3 Rules. 1902 in preparing the
eligibility lists and the OPC, proceedings held on
24.1.1997 are vitiated. However, it is also clear from
the facts of the case that the persons who have heen
promoted hy the impugned order dated 14.0.1997 cannot in
any way be faulted or personally held responsible for the
wrong actions of Respondent 1. In the circumstances of
the case, it is also a fact that hy applying the "failing

yyic^

which clause- in the Rules.iof the officers who have heen
included in eligibility Llst-II and promoted will also
find a. place in the revised eligibility Li.st..

.  V \
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21. Therefore, in the facts and circumstances

of the case, the applications are allowed as follows;

- 1 promotion order dated

14.8.1997 is quashed and set aside;

(b) Respondent 1 shall hold a review OPC for

the 12 posts of Professor-Director in question

and pass appropriate orders on the basis of

recommendations of^ review OPC within two months

from the date of receipt of a copy of this

order in accordance with the relevant law.

Rules and Instructions. However, till such

promotions are made on the recommendations of

the review OPC, in the interest of

administration and justice, the status quo in

regard to persons holding the posts of

Professor Director consequent on the order

dated 14.8.1997 shall be maintained.

(c) Further, the officers promoted by the

aforesaid order dated 14.8.1997 shall not be

made to suffer any civil consequences. It is

made clear that no recoveries of salary and

allowances shall be made from any of these

persons who have been so promoted for the

period: they- have worked in the higher post,,

whether they are still in service or retired on

superannuation;.
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(d) Respondent 1 shaU pay opsta of Rs.2000/.^
each to the applicants in OA 2391/97 and OA
2043/97.

(e) Let a copy of this order
Q  2043/97. be placed in OA

"C fs. Tiip tno KumarT
Member(A) Comt. Lakshml Swaminathan)"

Member(Jl
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