Central Administrative Tribunal . {
S . {
Principal Benhch

0.A. 2391/97

. amd,
0.A. 2043/97

New NDelhi this the 4 th day 0f-56ptember,'1998.

Hon'ble Smt. l.akshmi Swamianthan, Member(J).
Hon'bhle Shri K. Muthukumar, Member(A).

0.A. 2391/97

Dr. (Mrs.) ‘Asha Singh,

working as Professor -

and Head of Department af Anatomy.

Mautana Azad Medical College,

R/o D-11/87, Pandara Road, .
New Delhi. ' ’ .... Applicant.

By Advocate Shri V.K. Mehta.

Versus

1. Union of Tndia through
Secretftary,
NDepartment. of Health,
Ministry of Health and Family Welfare,
Nirman Bhawan,
Neerelhi—110 011.

2. The Dean,
Maulana Azad Medical College,
New Delhi-110 002.

3. Union Public Service Commission,
through its Secrefary,
NDholipur House,
Shah jahan Road,
New Delhi.

4. Govt. of the NCT of Tndia,
through Secretary (Health),
Deptt. of Health & Family Welfare,
5, Sham Nath Marg,
Nelhi.
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5. Dr. K.D. Tripathi,
Prafessor of Pharmacalogy,
Maulana Azad Medical College,
New Nelhi.

6. Dr. Veena Choudhary,
Prafessaor of Radin-Niagnosis,
Maulana Azad Medical College,
New NDelhi. '

7. pPr. ..D. Sota,

Professor of Opthalmology.
o Maulana Azad Medical College,

New Nelhi.
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8. Dr. (Smt.) V. Prema,
Professor of Pathology,
Jawahar T.al Tnstitute of
Post Graduate Medical FEdcuation
and Research,
Pondicherry.

9. Dr. (Smt.) S. Prabhu,
Professor of Pharmacology,
Maulana Azad Medical College,
New Delhi.

10. Dr. (Smt.) Uma Goel,
Professor -of Ohst. & Gynaecology,
l.ady Harding Medical College, '
New Delhi.

11. Dr. (Smt.) Kamla Sharma,
- Professor of Obst. & Gynaecology
Mautlana Azad Medical College,
New Delhi.

12. Smt. Dr. Krishna DNDeswal,
R/0 303, Som Vihar Apartments,
R.K. Puram, New NDelhi. L Respondents.

By Advocate S/Shri Madhav Panikar and Vijay Pandita
for official respondents.

Shri C. Hari Shankar, counsel for the intervener -
Respondent 12. '

Shri D.K. Nag, counsel for Respondents 5,6.9 and 1.
None for other respondents.

0.A. 2043/97

Dr.{(Mrs.) V.J. Celine,

Qr. No. D-11/332, Vinay Marg,

Chanakyapuri, :

New NDelhi. : . . ce Applicant.

By Advocate Shri MP. Raju.

Versus

UInion of Tndia

represented through the
Secretary, Ministry of
Health and Family Welfare
(Department of Health),
CHS-TTT, Government of Tndia
Nirman Bhawan,

New Delhi. C i

Delhi Administratian,
represented through
the Secretary,

Delhi Administration,
5th SHamnath Marg,
Delhi.
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Nean Maulana Azad Medical College,
- New NDethi.

Dr. V. Srinivasan,

Praofessor of Physiology.

Nepartment. of Phyvsiology, ' .
Jipmer,

Pondicherry.

Dr. (Mrs.) Krishna Neswa.l,
Professor of Phsialogy,
NDepartment of Physinlogy.

Maulana Azad Medical College,
New Delhi. . ... Respondents.

By Advocates §/Shri Madhav Panikar and Vijayv Pandita for
official respondents.

Shri C. Hari Shankar, counsel for intervener - Respondent.
5.

None for Respondent 4.

ORDFER ,

Hon'ble Smt. Tlakshmi Swaminathan, Member(J).

As the aforesaid two anpplications involve
similar facts aqd issues, they were heard together and are
disposed of by a common order. The applicants have
impugned the promotion order dated 14.8.%997 passed by the
reapondents by which 11 other officers of Specialist
Grade-T/Professors of the Teaching Specialist Sub-Cadre
(hereinafter Feferred to as 'Specialist Grade-T') of the
Central Healtﬁ Service (CHS) have been promoted to the
Super Time Soale (STS) in Rs.5900-6700 plus NPA. In
short, they are aggrieved that persons who are junior to

them and who were in%ligible for consideration for

promotion to the higher grade have been promoted by the

impugned order in an illegal and arbitrary manner.

/For the sake of convenience, the facts in
Asha SingHTS’case (0.A. 2391/97) are being referred

Shri M.P. Raju, learned counsel for the appl icant

(Mrs.) V.J. Celine in 0.A. 2043/97 has also adopted
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the main arguments submitted by Shri V.K. Mehta, learned
counsel. Wherever necessary the additional facts and

9qguments aubmitted by the learned counsel for the parties
have been referred to in the individual cases. The

applicant has submitted that she is senior to the nfficers

mentioned in the impngned'order_at Serial Nos. 3-11 in
the grade of Specialist‘ Grade-T. Applicant Dr. V. JT.
Celine has submitted that her name appeared in the -
seniority tist of Specialist Grade-T 6fficers as on

1.1.1997 senior to some of the officers shown promoted in

the impugned order, inctuding Respondents 4 and 5. The

appl{cant Dr. Agha Singh is a direct recruit Professor,
Speciatist Gradeel officer of CﬁS and assumed charge on
31.7.1991. Prior to that she had Dbeen apnointed as
lecturer in the CHS w.e.f. 26.4.1974 and earlier to that
she was also working Aas Demonstrator in Maulana Azad
Medical College w.e.f. 1.4.1969. She has submitted that
by Notification dated 9.10.1979 she has been substantively
appointed as Assistant Professnr/Spec;alist Grade-TI
w.e.f. 17.7.1979 and promoted later as Associate
Professor w.e.f. 1.1.1983 and given benefit of NFSG as

Associate Professor w.e.f. 22.5.1989.

3.> ghri V.K. Mehta, learned counsel, has
§ubmitted that in terms of the Tikkny Committee report, the
Gavernment of TIndia had taken a--decision (1) to create 34
additional posts of Director-Professors in the scale of
Rs:590046700. in'tﬁe Teach;né-SpeciaIists Sﬁb—Cadre of the
CHS hy ubgradﬁng " an eduivalent numbher of posts of
Professors (Rs,4500—5700) an floating basis; (2) tgat the
distinction betweepg‘Non—anctjonal Qetection Grade (NFSG)

and-Funntinnal'Grade in Rs.4500-5700 will he eliminated in

3
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the CHS and all the Associate Praofessors in NFSG Qill he
designated as Professors from 1.12.1991; (3) Al
Professors and Specialist Grade-T officers (Non-teaching)
Q}11 be eligihle for consideration fnr promotion to SAG
level posfé (R§‘5900-6700f subject to availability of
vacannies,provided they have completed at ieast three
vears aof regular service in the scale  of Rs.4500-5700
irrespective of whether the said service was pérformed in
thé‘anctional Grade or NFSG of Rs.4500-5700. The
Assnaidté Praofessors and Specialists Gréde—T& officers
presently in the NFSG and to he designated as Professors
and Specialists Grade-T officers, respectively from
1.12.1991 shall en. masse be placed below the existing

Prafessars and Specialist Grade-T officers, respectively

for the purpose of preparing efigihility lists for
consideration far promotion to SAG level posts. Shri V.K.
Mehta, ' lTearned counsel, has submitted that in the

Government of Tndia 0.M. dated 14.11.199} it has been

gstated that the amendment to the Central Health Service
Rules, 1982 wherever necessary, consequent upon the above

decision shall issue in due course.

4. The mefhod of recruitment of
Director-Professor in Sﬁper Time Grade was by way of [00%
promotion. As the CHS Rules, 1982 as amended by the Rules
of 1989 have heen issued " under Article 309 of the
Constitution, . Shri V.X. Mehta, learned counsel, has
‘submitted'that tirfﬂ the amendment of - these Rules, as
atated by the respondents themselves, they can;nf depa;t
ffom the‘feqnirements rof eligibility laid down. in the

Rules, by relying on executive instructions, and that too,

from a retrospective date. Under Rnie,4 of these Rules he

A i S B SR LTS o i (S i s Sy st e e ey e f e s e LT v o . ) N . L . ‘
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o submits there are two Specialist Grades i;e. T and TT in
the same scale of pay. Rule 4(1) proQides for 35 newly
/ﬁcreated floating/common posts in thé Super Time Grade of

R33590076700 and promotion: to the post af
Director/Professor 'on the basis of a common eligibility
list without .regard to any specialities. The appnintment
against such posts are to be made only if .the officer
ooncérhed has been.duly assessed by a DPC in regard to ﬁié
suitability for hb]ding the post and has been working in
the grade of Professor/Specialist Grade-T on regular hasis
for not .less than 3 vyears, failing which he has been
working és é Prnfessor/Specia!ist Grade-T with 17 yvears of

regular service in Group ‘A’ post.

5. The CHS Rnies, 1382 andAIQRQ were further
amended by the CHS Rules, 1996. Shri' Mehta., learned
counsel, has submitted that it is only after the amendment
of Schedule-TTT in the 1996 Rules that for ‘purposes of
promotion to Super Time Grade, Specialists Grade-T with
three years regnlar service in the Grade of Rs.4500-5700,
irrespective of whether the said service was performed in
+the Functional Grade or NFSG in fthe scale of Rs. 4500-5700,
have been cnnsidered‘ eligible and these rules do not also
apply from a retrospective date. The: main ContentinnA of

the learned counsel, therefare, is that persons at’ Serial

Nos. 5-11 of +he impugned order were only Associate
Professors and were designated as Professors by the
Government of Tndia decision in 0.M. "dated 14.11.1991

w.e.f. 1.12.1991.  His contention is thay/ Respondent 1

cannot pltace reliance on this O.M.~ to ‘deem Associate

Professors th have been granted NFSG, as Praofessors from’

o
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1.12.1991 for purpnses of eligibility from a date even

R ]

e A e e T e s st o

e S AN AT n e A

.y




kY _7_

prior to that date. He has submitted that Associate
Professors cannot, therefore, be equated with Professors
7 Specialist Grade-T for promotion to SAG Grade. He has
also submitted that the provision of the rules having not
been amended eveﬁ after issuance of the O.M. of

14.11.71991, the Government decisions cannot aoverride or be

cnnfrary to the express provisions of the existing
stdtutnry Rules. ‘He submits that persons at Srial Nos.
3-4 of the imﬁugned ofder, i.e. Dr. K. D. Tripathi,
and Dr. Veéna Choudhary - wefe directly recruited as
Professors (Specialist Grade-T) on 20.8.1991 and
1.11.1991} respectively, whereas the applicant was
directly recruited as Prnfé;sor-on 31.7.1991. He submits

that whereas':the app!fcant became eligible for. promotion
to the next higher grade of Director/Professor after three
vears on 31l7.1?94. those Associate Professors who were
designated as P;Bfessors w.e.f. 1.12.1891 were not even
eligihle for consideration on the cut off date 1.10.19494
by the DPC which considered the vacancies for 1994-95 and
Qere, therefofe, wrongly prdmoted by the impugned order.
Applicant has also submitted that no adverse reports have

been communicated to her.

i

‘6. Tn the. rejoinder filed by the applicant

Shri Vijay Mehta,. learned counsel, has referred in
particular to the case of Dr. (Mrs.) Veena Choudhary,

Pespondent'ﬁ. who was: promoted as Director/Professor hy

the impugned nrdPFq " Ae submifs that she has been wrongly
shown “at: Serial /No. 1 in the Fligibility TList-TT even
though she was % directly 'appointed as Professor on

T-11.T991)buﬁt'she- was als€o nof etigible to bhe placed in

eligibility T.ist-T as she had noﬁ:completed three years

-
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service as Professor on the cut off date of 1.10.1994 for

consideration for the vacancies of 1394-95. He has also

_JS reiterated the arguments in the 0.4A. tbat 0. M. of
14.11.jQQI cannat override the statutory CHS Rules af 1982
nor can Associate Professors be equated to
Prafessors/Specialist Grade-T even prior to 1.12.1991.
He.‘therefore,' submits that the whole approach of
Respnndent 1 in the conduct of the DPC proceedings held on

”,.
m/
24.1.1997 andA process of promotion was vitiated as they

have considered ineligible persons. He.has, therefore,
.submitted thht :the respnndénts may‘be’directed to hold a
review NPC for the post of Director/Professor and consider
only efigible pérsnns strictly in accordance with the
Rules. 'He has re!ied'nn Tarsem Singh & Anr. Vs. State

Ve

of Punjab and Ors. (1994 (5) SCC 392) and Shri M.P.

Raju, learned counsel, has relied on Syed Khatlid Rizvi &

Ors. Vs. Union of India and Ors. (1993 Supp. (T1T7) ScCC

575), J&K Puhlic Service Commission & Ors. Vs. Narender

Mohan & Ors.. (1994 (2) SCC 630) and Union of India & Ors.

vs. M. Bhaskar & QOrs. (1986 (4) SCC 416).

7. Respondent 1 i.e. thé Ministry of Health
and Family Welfare have filed two replies, one on 4.2.1988,

and another Additional reply on 19.5.1998 in pursuance of

the Tribunal's order dated 12.5.1998. In the first reply,

they have submitted that against the 12 vacancies for the

posts of Professor - Dfrector for the year 1994-95, which
" were to be referred to UPSC for holding the DPCs for

prnmdtinn, according to CHS Rules, 1982, two eligibility

j|sts were prepared, namely, one containing the names of

offfcers"h&ving¢ threé”yeahs regular service in the grade

" of Professor (Rs.4500-5700), failing which Professors with

v
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service in Group 'A’ posts weee—albisibbe

17 vears regular

for consideration. They have submitted that in the case
of applicant, Dr. Asha Singh she was included in list-T
and in the case of appliéanf, Dr. Celine, she was
included in List—Tf.', Tn the‘Additional reply, however,

They have submitted that

they have reversed their stand.

the sentence

"two eligibility lists were prepared, one
containing the names of officers being covered under the
first dnﬁdition and the second containing officers being
covered under the failing which clause” was written
inadvertently And is not.in keeping with the facts. They

have regretted the mistake. They have submitted that the '

correct stand which they now take is that two eligibility

lists were prepared, one containing the names of regular

Professors with

three years regular service in the grade
and the other containing the names of officers whao have
been redesignated as Professors w.e.f. 1.12.1981 with

three vears régular service in the grade of Rs.4500-5700

as Associate Professors (NFSG) serbine. In support of
their additional reply, they have placed the letter
written hy them on 28.1x.1996. to UUPSC. Shri Madhav
Panikar, !tearned counsel, has submittéd that in Para (V)
of this letfer, the Ministry had duly informed the UPSC
that the requirement of 17 vears Group 'A” service in the
"failing which clavse” wg%bh has not been operated, as

officers with three vears service as Professors/NFSG were

available for consideration for promotion. They have

as a result af the Govt. of Tndia decision

to accept the recommendations. of the Tikku Committe by

Notification/Q.M. ‘dated  14.711.19971, in particutar,

baragraphs 5

and 6 thereof, the.distinction between NFSG

_aﬁdfFunctinhal ‘Grade.-hés’beeﬁ eliminated in the Central
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Health Service. According to them, all~ Prafessors whao
have completed at least three vears regular service in the

e scale of Rs.4500-5700, irrespective of whether that

service was performed in.thelFunctinnal Grade or NFSG were

eligible to be considered for prnmntinﬁ to  SAG level,
subject to avaitabhility 6f vacancies. Shri Madhav
Panikar, learned -counsel, alsQ'suhmitted tﬁat the Tikku
Cnmmitteé had gone into tﬁe whole guestion of the service
onnditions of doctors who had gbne on strike, and made a
number of rﬁcnmmendatinns for their betterment which was
exémined and accepted by Government. in the O.M. of
14.11.1991 and, theﬁefnre.‘the igssnes raised here must be
laoked at from that perspective as a whole.

8. The official respondents have stated that
applicant Dr. Asha Singh has been placed §t'Serial No. 3
in eligibility Tist-T showing her as elig%%le under the
tﬂree vears regutlar service as Professor w.e.f.

31.7.1994: and applicant Dr. V.J. Celine has been shown

at Serial No. 3 in ﬁ%ﬂ eligibility list-TT which contains

the names of redesignated officers. They have submitted
that while Dr. Celine was granted the NFSG scale on

15.3.1989, Respondents 4 and 5 in her 0.A. have heen

shown junior to her in the same list, as they were . given

the NFSG w.e.f. 20.3.1989 and 22.5.1989, . respectively

and, therefore, she cannot have any grievance.

g. Shri Madhav Panikar, learned /counsel, has
qubmitted that the DPC which was held on /24.1.1997 has
duly considered the eligible officers fnr“brnmntion. The

‘promotion was on -gelection basis ‘on. merit. He has

produced the NDPC proceedings for our perusal from which it
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is seen that both the applicants in the 0.As bhefore us

have been graded "Good’ whereas all the private

F/ﬁ respondent.s who have been included in the impugned
i’ A

‘promot.ion order have obtained ‘'Very Good . He has

“submitted that since the post of Director/Professor is a
selection post' under the>CHS Rules, where the bhench mark
was 'Very Good” and the applicants have already been
cnnéfdeégd by the ~DPC, they can have‘ no further
grievances. They have also submitted a brief note stating
that dufing thév.relevant perind 1994-95 for which DPC was
held; tﬁere were 74 posts of STS in the Teaching

Specialist Sub-Cadre (copy pfaced on record).

10.  Respondents 5 & 6, Dr. Tripathi and Dr.
Veena Choudhary, have also filed their reply. They have

/

submitted that they have been promoted Aas Director

-Prafessor on the ‘basis of a regular selection proéess.
They rely on Note-T of the CHS Ruiesx 1982 and submit that
they have heen selected on merit, by DPC where applicants
have ‘also been considered and fthey have not found them

fit. Hence they contend that the promotion order is legal

and valid.

1. Shri Hari Shankar, learned counsel for
intervener, Respondent 12, 'has submitted written arguments

which are placed on recnrd. He has, inter alia, submitted

that since the appjicaﬁt, has. not; r&jsedlthe»questinn of

eligibility of  the %7htervener' for éppnintmeﬁt to the
highef pnét or- to fhe bfbceedihgﬁ' ofr the Selection

- v

Committee in the Ogﬁ.,;she'éhﬁnbf do sn~ﬁow without proper

"pleadings and'amendmeﬂt.of”ﬁhef0fkﬁ~"Hé;has~submitted'that

the posts, in question, are the seniormost posts in the
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suh—cadre; According to him; although Regpondent 12, Dr.
Krishna Deshwal has héen permitted to intervene in the
case, another officer Dr. Qrinivasan, who is admittedly
senior even to her and haé ndw retired from gservice oOn
superannuafinnj Has nof héén impleaded. Hé‘ the;efnrg,
submits that if the 0.A. igs allowed, it could resutt in
serious civil con|gequences to these officers ~and
miscarfiage éf justice. On merits, hé has submitted that
there is no distinction between persons regularly
appointed as Praofessors gnd those redesignated as
Proféssors,jn so.:far- as eligibitity for prnmofion to
'DiréctOPYPrbféssnr 4b0§£ ié coﬁcerned. | l.earned counsel
cnntends tﬁat'the 0. M. dated 14Li1.1991 is not in any way
Aconirary ta the provisions of the CHS Rules, 1982 or there
is any conflict between them but it mérely supplements the
CHS Rules. He relies ‘an State of U.P-Vs. Dr. Anupam

(1993 SCC(Supp.1)P-594
Gupta&ﬂrs/‘lh.at, administrative instructions like the 0.M.

?~

can he held as filling the vawning gaps in the Rules and

not supplanting them" .

12. We have very carefully considered the
pleadings and the submissions made by the learned counsel

for the parties.

13. From the above facts, it is seen that
/ ‘
Respondent. 1 prepared two eligibility lists, i.e. List-T

and l.ist-TT.  They have stated that there were 12 vacant

‘postérpndefvthé“ CHSiﬁuWesj 1982, during the yvear 1994-95

for which DPC. was held on 24.1.1987 when eligible persons,
including the applicants in these two 0O.As, have heen

considered. The cut off date for consideration of the

'quTders'ﬂnr““promotfbﬁ““ﬁ&s"YfTOTTQQd.' . The posts of
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NDirector/Professor, and "Flnéting Posts  under the CHS
Rules are hased on selections to be held by a DPC on the
basis of a common eligibility list of Specialists Grade-T
officers from the teacthg and non-teaching specialists
sub-c;dre. ITn Union of TIndia Vs. Dr. P. Rajaram and
Ors. (1993 Supp .(2) SCC 326), the Supreme Court has held
.that promotions under Rule 4(10) of the CHS Rules fo the
Super Time Grade canndt“be made only on seniority but

shauld be on merit.

 14. Hoﬁeverr the ma.in question for
consideration here is whether inéligihle nfficers have
been included in fthe FEligibhility tists which has made the
deliberations of the DPC  pfnceedfngs iliegal and
arbitrary. Rule 4010)(iii) of the CHS Rules, 1982

provides as follows:

“"The appointment against such posts shall

bhe made only if the officer concerned has heen

duly: assessed by a Departmental Promotion
Committee in regard to his suitability for

hnldiﬁg the post and has heen working in_  the

grade of Professor/Specialist  Grade-T on_ a

regular bhagis for not less than three vears,

failing which, has been working as a

Professor/Specialist Grade-T with 17 vears of

regular service_in Group'A' paost’.

(Fmphasis added)
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The above rules were amended by the CHS Rules

of 1896 and the tatter Rules woutld not appl& to the
. promotion posts forAfhe vacancies in 1994-95, which is the
suhjent-mattér ‘0 theae twa 0.As. _By amendment in
Qchedule-1TT of thé 1996 Rules, for purposes of promotion
to the Super Time Grade (STG), Specialist Grade-T officers
with three vears Eegular service in | the grade of
Rs. 4500-5700, irresﬁéctive af whether the gsaid. service was
performed in the Functional grade or NFSG of Rs. 4500-5700
| Hoore witls >
were made eligible to be considered)failing.whichLlS vears
nnmbfnéd regulaf service  in the grade were to be
cnﬁs}dérea on the basis of a common eligibilify tist of
Teaching specialities. These Rules themselves have not
heen givén effect td from a retrospective date.
"Therefore, while preparing the e)igibilit§ Listg of
Profeésnfs who are ‘ eligible for énnsideratinn for
promotion in the Super Time Grade/SAG the eligihflity of

the afficers has to be considered as prescribed in éule 1.

. ¥

(10)(iii) of the CHS Rules of 198%Lamended by the 1989
Rules. In the first reply filed by Respondent 1 on
4.2.1998, they have atated that according to the. CHS Rules
1982, they have prepared two eligibility lists, one having
officers with three years regular service in the grade of
Prnfessnrs'(Rs.4500-5700))failing,which Praofessors with I7A
vears regular se;vice in Group 'A' posts, later nn;Tthe
additional reply filed in May, 1998, they have changed

their stand relying on the 0.M. of 14.11.1991,

15. On perusal nf'eligihirity list=-T/ it s
seen that the four‘ officers in this list, \{néluding
applicant_Dr: Asha - Singh) have heen Appointed as

Professors: on various dates in 1991 and were, therefore,

1
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qualified for " consideration for promot.ion on the cut. off

date of 1.10.13894. In the eligibility list-11, we find

that Dr. (Smt.) Veena Choudhary who is placed at Serial
Aé;NO' 1 has also heeﬁ appoinéed as a direct recruit
| Professor on 1.11.1891 but conld n0t be placed in 1list-T,
as she did not have three vears regular service in that

grade on the cut off date. We find that she could not

also have heen placed in List—TT‘aﬁ Serial No. l,as she
does not fulfil the “failing which clause  under the
aforesaid Rules. In Coal. 4 of List-1T, it islseen that
although Dr.. Veena Choudhary is placed at Serial No. 1

jn the list of 27  elig}blé candidates, she is shown to
have been appointed as l.ecturer ip 1982, whereas all the
. other offiéers against whom a date has been indicated, are
shown to.have been appointed as lecturers much earlier
i.e. Between 1373 ahd 1980. Most of these other officers
whé have beenA appointeﬁ— to a Group ‘A’ post prior to
1.10.1877 would, therefdre, he etigihle to he considered
under the’failing which clanse?in the Rules. Tn this view
of the matter, we find nfficérs placed at Serial Nogs 24-27
of Tist-TT also ~do not have 17 vears service in Group A’
service. Apart fram this in the case of Dr. Veena
Choudhary, thefe is annther'annmaly. Fven assuming for a
moment. that the stapd taken by the offficial respondents
‘in their additional reply 18 tenable,-she could not be

placed at Serial No. 1 when other officers who have heen

- TR
A TR

)32
i

ATES

placed'inninr.tn her from Serial Nos. 2-27, inecluding the

.
e

Vapplloanf Dr Celine have been shown as placed in NFSG

between 1988-1989 whereaq he has been shown in that grade

TRt B e L

 only from !.1.1991.°~ “Th/mefnre efigihility l.igst-TT has
not been prepared in accordance with the Rules or any

discern{hte:criteria. We;.'therefhfe] find merit in the

sk I B TR
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contentions of Shri V.K. Mehta, learned counsel that some

ineligible officers have been placed in the eligibility

Bl

o= lists whjch are not in accordance with the 1982 Rules. 1In

thEvPIroumsfaanq nf the'oase. we find the stand taken by

thé offféial! qupnndenf in the additionatl reply dated
1@.5.1998 that they have made a mistake while filing their

P&PllPP rep!v regarding preparation of eligihility Iist-T17

.uonlv u onnvnnvlng but in violation of the CHS Rules,

e o oA e

1982 and devoid of merit.

16. The contenftion of the nfficial

respondenfs in the additional reply that eligibility
I.ist-TT has bheen preﬁared giving the names of the officers
who have been redesignated as Professors w.e. f. 1.12.1991
and have three vears regular service in the ‘grade of
Rs. 4500-3700 as Associate Prafessors (NFSG) is élsn not
supported by any Rulesl Fven taking into account  the
Government of Tndia decision in the 0.M. dated 14.11.1991
when the concerned officers in-the NFéG were redesignated

as Prafessors w.e.f 1.12.1991, the effect of the action of ,

the respondents would mean that these officers would get

the benefit of their .service from dates even prior to
o

1.12.1991 or. the date of the Notification 0f4 0. M. on

l4.11.199“ which they cannat do.. Therefore, the reasons

gnven bv the official respondents in the additional reply
that because the Government of Tndia had accepted the

'recommendatidnS‘ of the Tikku: Committee to obliterate the

»0n befWPPn NFSG:'and' Functional grade' and to

dpqlgnafe all Assoéiate~ Prdfessnrs as. Professors from
/ ‘T;T2?Tq9f"tHat‘”Eéﬁmmbé.gfven effect to from a date prior
even to fhe publloaflon of the . O M. on 14.11.1991 s

w T

totally |rraf10nal* and arhlfrary .T¢ is also. settled law .
'
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statutory Rules. 1t is also
the 0.M. it has been
amendments to the CHS Rules,
course7which was only done by
in 1996. Even these Rules o
‘affect. Therefore, till the
1996, the requirament of _thr
the grade of pProfessor/Speci
equated with sarvice of a Sp
17. We. therefor
stand taken Ly Respondent 1 1
in May., 1778. The letter da
UPSC which they have

1

13

show that they have ot T
clause” in the Rules was avai

their reply datea 4.2.1298 an

-

-

that executive instructions cannot be contrary toisupplant

~elevant that iIn para < of

specifically mantioned that the

1982 will be issued in due
the amendments of the Rules
not have any retrospective
CHS Rules were amended in
ea years regular sarvice in
alist Giade-l1 cannot be

ecialist Grade-II officer.
a, find no rationale in the

n the additional reply filed

tad 28.11.177%6 addressad to

annexed to the agdgditional reply to

jad on the “failing which
lable to them =ven prior o
4, therafora, there appears

to be no reasocn Why they could not have stated the correct

indicate their rather casual
to such senior
12 vacancies in 1994~95)as t
with threse years service in t
for promotion to the

Professor-0iractoir, Rasponden
the list of eligible officers
clause” in accordance
tihe Supreme Court 1n Térsem S
(supra) relisd upon

+he facts of thise cases. The

.

with tha Rules.

itselT. The number of

the letter also seems to
attitude in holding the DPC

level posts in CHS. For the
here were only 4 Profassors
hat grade for consideiration
next higher post of
t 1 6ught to havg prapared

under the “failing, which
The judgements of

ingh and M. Bhaskar’s cases

oy the applicants are applicable to

o.M. of 14.11.19291 cannot




confer retrospectiyelAbenefits on the promoted officers.

In the facts of this’gase. we also find Respondent 1 has

- -2t
d the 0 M. oF to. ,supplant the statutory Rules and have

gt »_v.,ﬂ--L«n.‘

usec

gone even further more than what was intended by the
- ] . . )& .
Government decision of that atesa. In this view of the

matter, the 0O.M. has -been implemented contrary, to the

"_,- RIS SN

Rules._‘éo‘the decision in State of U.P. Vs. Or. Anupam

.~ @upta. (supra) is not applicabie.

18. For the reasons given above, we find that

the applicable Rules in preparation of the eligibility
lists. What the official respondents seem to have done is
to add the proverbial pinch of salt in the vessel of milk
as far és the DOPC is concernéd. It cannot, thgrefore, ba

held that the DPC procaeedings of 24.1.1997. for

consideration of officers for . the vacancies of
Professor-Director for the year 19%4-95 is valid. In this
view of the matter, the impugned promotion order dated
}4.8.1997 is liable to be quashed. Although the grading
of the officers for purposes of selection is relevant, we
cannot allow the official respohdents to adopt unwarranted
and arbitrary éctions in the preparation of eligibility
list of officers, contrary to the statutory Rules. Just
as their actions have included certain iﬁeligible persons,
itfis?also possible that they may have excluded 'other

ialigib[e-bfficers from consideration by the OPC.

12, that Or. v-. Srinivasan whose name is at Serial No.

7 of the impygned promotion order above Respondent 12,has

i e AR AL sl s e T

the:official respondents have not acted in accordance with

1%. In O0.A. 2391/97, it has been pointed out

by Shri C. Hari Shankar,. learned counsel for Respondent.

i R AT s R AT S P DA ey




~1%-

not been impieaded- He has submitted that Or. Srinivasan
has:already refired from service.' Learned .counsel has
made a genefal- sﬁbmission that the promotion order cannot
"be”&ﬁaéﬁéa;bégausem all the persons who are likely to be:
a%feétéd have not been impleaded in this 0.A. However, we
find tﬁat‘in 0.A. 2043/57, Or. V. - grinivasan has . been
»éhpieaded.as' éespdndent 4, and Or. Krishana Deshwal, has
‘?been impleaded as Respondent 5. As these two O.As have
been heard~tdgether and notice to Responqent 4 in the
other 0.A has been given, 1t cénnbt pe stated that Or. V.
srinivasan is not aware of the present proceedings or he

will be prejudiced because he has not been impleaded in

the oﬁ%%r case.

20. The irregularities mentioned above have
been committed by__;he official respondents by not
following the relevaﬁt cH3 Rules, 1982 in preparing the
eligibility lists and the OPC, proceedings held on
24.1.1%97 are vitiated. However, it 1s also claar from
the facts of the case that the persons who have been

promoted by the impugned order dated 14.8.1%97 cannot in

any way be faulted or personally held responsible for the
wrong actions .o? Respondent 1. In the ciréumstances of
the case, it is:also a fact that by applying the “"failing
i,f which clause” 1in thevRulestiof.;ﬁe officers who have been

included in eligibility List-II and promoted will also

find aAplaceﬂih therrevised,eLigibility list..
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21.  Therefore, in the facts and circumstances

of the case, the applications are allowed as follows:

7(5) Respondent 1 shall hold a review DPC for

the 12 posts of Professor-Oirector in question
and pass. appropriaff orders on the basis of
recommendations offte&&ew ohc within two months
from the date of receipt of a copy of this
order 1in accordance with the relevant law,
Rules and Instructions. However, till such
promotions are made on tha recommendations of

the review DPC, in the interest of

administration and justice, the status quo in

regard to persons holding tha posts of

Professor-Director consequent on the order

dated 14.8.1977 shall be maintained.

(¢) .Further, the cfficers promoted by the
aforesaid order dated 14.8.1977 shall not be
made to suffer any civil consequences. It is
{7' ’ | A » made clear that no recoveries of salary and

) / allowances shall be made from any of these

persons who have been so promoted for the

- period’ they  have worked in the: higher posﬁ,

v “whether they are still in service or retired on

.superannuation;
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(d) Respondent 1 shall pay costs of

each to

2043/97.

the applicants in 0A 23%91/97

Rs .2000/ -

and 0a

(e) Let a3 copy of this order be placed_in 0A

Q 2043/97 ..

A L T o e Lakshmi Swaminathan)

Member (A) Member(J)
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