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CENTRAL ADMINISTRATIVE TRTIBUNAL, PRINCIPAL BENCH

@

a Original Application No.1939 of 1997
New Delhi, this the }9§ day of May, 1998

Hon hle Mr. N. Sahu, Member (Admnw)
Hon ble Dr.A. Vedavalli, Member (J)

J.K.Khanna S/o Shril R.L.Khanna,
R/ F-10%, Pragatl Vihar Hostel,
Lodi Road, New Delhi -~ 110 283 -APPLICANT

(By Advocate Shri K.C.Mittal) y
Versus

1. Union Public CSerwvics
Commission, Dholpur HoUusa,
Shahidiahan  Road, New  Delhi
,Z throuah its Chalrman.

7. Shri TOM.G.Khan,  Additional
Sacraetary & Controllear of
Examinations, Union Public
Service Commission, Dhol pur
Haouse, Shabiidahsn Rosad, New
Dalhi. —~RESPONDEMTS

(By Advocate Shri S.K.Gupta)

By Mr. N, Sahu, Member (Admnv) -

The reliefs claimed by the applicant in this

Original aApplication are as under -

the case of the apolicant Yor
to  the post of Execulive

{(a) Considaer

{(b) fuash and set aside the impugned order
dated 29th July, 1997

{c) Pay Tull arrears of the post oT
Executive Director (T for the
period From 6.12.1996 +
(d} Any  other order or direction as may !
, ////’ deamed Tit and appropriate may also be
- - granted.

Th@’ impugned order dated 79.7.1997 is  as

under -

RN CYELNIORNEE. S s v e
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“cles 8% 30 &) 1-¢] s Tor heing
the shove grades was made @ligible f

oongid@red' for promotion to the post of Executive

Director (IS). The applicant had 7 yvears of regular
aerviéu in the grade of Manager (EDP) in the vear

97. By 1997 it was still held by Dr. Shyam Kumar.

>

[
Tn 1094 there was an upgradation of the scale of
Executive  Diractor (18) from Rs.5180-5780 to Rs.
5000-6700. Dr. Shyam Khmar continued to remain  1in
the zaid post with the higher gcalﬁnfrom 28Lfm.1994.
With.th@ ngradation' in the séale the eligibility
criteria was élso enhaﬁged from minimum of 7 vears to
minimum of 8 years in the scale of Rs.3708-5000 or 17
years gervicé in Group A . The applicant claims that

he is possessing these sessential service criteria.

=

The mode of recruitment did not c¢change when Dr.

shyam Kumar retired in November, 1996.  On  his
retirement’ the applicant had a legitimate olaim for

consideration to the said post as he fulfilled all

the eligibility conditions. Sacondly, the
respondents are duty bound to hold a DPC for the said

post and consider the eligihle candidates. As thingg
ﬁtood‘thus, ré$péndent no. 1 haﬁ iﬁsued an order dated
6.12.1996 giving current duty charge of the post of
Executive Director (I8) to the applicant for a period

of three months which was further extended by two

further separate orders by periods of three months

i

aach. The last term expired on 4.9%.1997. He was
paid salary in the maximum of the soale of

Manager (EDPY  along with stagnation increments and he

R %

pl@ad@d,ﬁhat_h@ should be given promotion to the post

of Executive Director. In stead of that respondent

ho.T issued the impugned order giving additional
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The existing recrultment rules were no

ive Tor the upgraded post. This process

of  the rulss had to be undertaken in

with the Depsriment of Parsonnel and

also the Recrultment Rules Branch of the

Service Commission. The process though

be put on hold dus

that no
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amendment  to  recruditment rules should be pursued
pending submission of the Fifth Central Pay

Commission s Report.

&, We have carafully considered the submissions
made by Shri K.C.Mittal, learned counsel for- ths
applicant and Shri S.K.Gupnta, learned counsel for the

respondents, Shri  Gupta, cited a decision of the

Hon " hle Suprems Court in the case of State of Harvana

Vs, R.K.Agoarwal, (12873 6 SCC 509. That was a case

=

of ¢laim for salary during current duty chargs of a

helr Lordships uphala the

-

higher pos

»

+

non~admissibility  of such a clalm, particularly whesn
there is a  wvalid reason  for not making a regular
promnotion. This case has no relsvance or application

to the facts of the csse before us.

5. Tn  November, 199§ Shri'ﬁhyam Kumar retired.
The post of Executive Difectmr (1S} remainz  to be
filled up. The raspondents should have held a DPC;
As they could not hold a DPC, the senior most DEraon
in the feeder gradef.namwly, he applicant, was giwven
the current charge. He conbtinued For a period of one
vyaear up to  Z8.7.1%97 tiil the imnugn@d order  was
passed displacing him. Three reasons ware givan Tor

>

issuing the impugned order dated 29.9.1997 - 3}

axigency of service: (i1) the scale of Executive

Director (I8) Rs.5980~6700 was equivalent to that of

Additional Secratary & Controller of Examinations
/

and, therefore, the additional charge was antrusted

to respondent no.?; (111} the applicant holding this

o)

post was subordinate to the Additions] Saecratary snd

N
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controller of Examination, therefore, the Additional
Secratary himself was entrusted with the additional

- o

charge under he enabling provisions of FR O 49(3%)

The applicant had besen holding the current charge and

r@gpondant\ no.?2  had  bheen holding the additional

charge and, - therefore, paymant of additional

remun@ration\_to respondent no.? was held to bhs

lagally admlissible.

£. A& sesled cover was placed before us. e

have gone through the contents of the sealed cover.

N

7. TWwo  aguestions need to bhe addressed by us.

y
pcy
Rl

Are the respondents  Justified in displacing

h

applicant  and substitubting in his place respondent

(]

ne.2 7?7 We have made it clszar at the beginning that
respondent no. i the Chairman, UPSC did not auestion
the adequacy or the ability-to manage the Information

System of the UPSC hy the applicant. ‘S@?Ohdlyg the

applicant was fully qualified under the existi

o]
]

rules and was wholly familiar with the system.

Thirdly, from the inception to date,. the applicant

was involved actively and was also  Tncharge of

—

rogiramming  and  Svstems. Since his efficiency,

porny

ntegrity  and abllity to achieve and monitor the

~Information System was not guestioned, there i=

&

abzolutely no  Justification to replace him bry
respondsnt ne. 2. The - reasons  for replacing the
applicant by respondant nb,Z areg not convincling. A
mers claim  of administrative exigency without &Ny

suppor ting gﬁoundg or  reassons will not  support &

decision to displace one adhoc appointes with another
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A///// Secondly an  adhoo or  btemporary  emplove
o ' h’:‘% o Lo, . gl .

athoc appointee. The facts in this case are wholly
undisputed. Respondent no.? 18 a agenaralist. Ha has
hesn asked to hold the additional charge and he has
been allowad additional ‘remuneration bt the

applicant who was compatent to hold the additional
charde and  has been creditably doing so without @ny
addi tional remuneration for one.  vyear has een
displaced withoult any rasson. That apart, 1t is not
opposad by the counsal for the respondents that the

impuagneaed oirder was conbtinusad afte the per i od

£y

tipulated  thersin. Tt is admitted that respondant

no.? continues to function without enabling arders,

8. ITn State of Haivana Vs. Piara Sinah (19427}

p

4 BCC 118 = 1992 SCCILE&S) 825: (1992721 ATC 483 =

(19972314 SLR 778  the following principles ware laild

“At  regsards the temporary/adhoc employes i
gowvit. service, the normal rule is  ragu
recruitment  throuah the prescribed  agenc
but exigencises of adninistiration may
somatines  call  Ffor an ad hoo or  tenporary
appointment o  bhe made. in such &
situstion, affort should always be to
replace  such an adhoc/temporary emﬁlovma hy
a  regularly  selscted emplovee as sarly  as
possinle. sucht  a temporary empluyee may
also compelte along with olthers fTor  such
regular  ssalection/ appointment. TF he gets
saelected, well and good, but if he does not,
he  must give way to the regularly selectaed
candidate. The appointmant of the regularly
salacted candidate cannot be witnheld or
kent  in abevance Tor the sake of  such  an
adhoc/ temporary emploves.

bhould mot replaced by another ad how
temporary employeb; e must  bhe replaced
only by a regularly selected employ&z. Thisz
is  necessary to avold arbitrary action on
the part of the amponnflnm Aauthority.

An unoualified person ought to be appointed
only whan gualified mersons are ot
avallable through the above proc

iy T
BES.




Craspondent no.?2  he oesses  to be functioning

2%

If  for anry reason, an adhoc or  temporary
emgloyww is  econtinued for s falrly

spel s, he ﬁHiHUFlfLVs may consider his

2

for ization provided he 1s  eligitb
ant 117 according to the rules and
service record is satisfactory  and
appmin?ment doss  not  run counter to
reservation 13 f the State.- Parasons

(8 )|
continuing in

< y over @ numbar of vears
hawve & right to olalm regular'*ﬁwxon and the
authoritises are under an  obligation to
consider thelir case Tor regularization in a
fair manner.

, In the circumstances, we . direct the

o

\""@‘”i")\)l']d?“hf no. 1 as under -

{i) The applicant should he restored the charge

of E»@(uiwwé Director (I5) within two weeks from Lhe

e

date of receint of a copy of this order since W

M
o

assume that in  the absence of an order Lo contd

Ll =y
Exscutive Dirsctor (I8) from 29.18.1397. The Fils

shown, or the pleadings, or the submissions made at
the time of hearing have nobt indicated anywhers about

the extension.

Ea

i) IT  respondent no.l wants to place the
aopplicant  as Incharge of current duties only and not
as an additional)l charge 1t is within his discretion
Lo 0o 80 and in that avent}tﬁe applicant cannot olalo

o in ocurraent

\D

additional  remuneration 1T he is place

chargs and not in addz tional chargs.

.
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i) The respondents should alt  the garliest

,.._
[Ty
e
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opportunity i.e. within  a period of four months
finalize the recruitment rules Tor the post of

Executive Director (I18).

(iv) Onece  the Recruitment Rules are Tramed,
r@gbondeht no. T within four weeks thereafter initiate
the process of recrultment, conveanea a DRPC and
consider all eligible candidates. Tf the applicant
is also eligible and FTulfils the newly presoribed
gualifications under the revised recrultment rules,
shall also  be considered for the post along  with
others. Tf after the bromulgatiom of the l@h“ule\ni
rules, the applicant does not nossess aven  the
minimum gqualifications, raspondent no.1 can constder
some other candidate who  fulfils such minimum
qualifications to  be Incharge of tﬁe post but  upto
that time, the spplicant shall substitute respondent

NG, 2.

(v Mo back wages can be paid for the period for

which the applicant did not hold additional charge.

(wi ) Tt is For respondent no.l Lo device a
solution for reporting and control of the aoplicant s
work. We are not  shown any rule that only the
Additional Secretary should be the Feparting of ficer
for Ex a:ut.ué Director (I8), I¥  the Exacutive
Birector(Is) iz of the rank  of  an  Additional
Secratary, Wes suggsst razpondent 1oL Tor
contlderation  that the Secretary can himsslf be the

- .

reporting  officer. That difficulty need not coms in
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