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Central Administrative Tribunal , Principal Bench

O.A. No. 1867 of 1997 i H )
MA 1814, 1815 of 1997

New Delhi this the day of May, 2000

Hon'ble Shri S.R. Ad i ge , Vice Chairman (.A)
Hon'ble Shri KuIdip Singh, Member (J)

Laxmi Narayn Gupta
S/o Shri Sham Lai

R/o 219-F, Arya Nagar, Ghaziabad.

Ygya Naryan Misra
S/o Shri Ram Abhishek Misra

R/o 346-D Sen RIy. Colony,
Ghaziabad.

Ramesh Chand .Arora

S/o Shri Daulat Ram

R/o C-233, SeGtor-9, Vi jay Nagar,
Ghaziabad. ..AppI i cants

By .Advocate Shri G.D. Bhandar i .

,' V _ Versus

1 . Union of India through
The General Manager,
Northern Rai I way HQ/Baroda House,
New DeIh i .

2. D i V i s i ona! Ra i I way Manager,
Northern Rai lway,
New DeIh i .

By .Advocate Shri B . S . Ja i n .

Order

By Hon'ble Shri KuIdip Singh, Member (J)

Responden t s

The three app I i cants have f i led this common O.A seeking

setting aside and quashing of the i.mpugned seniority l ist

(.Annexure .A—1) ofC!erks.

-• The facts in brief as al leged are that appl i can t No.1

was appointed as Electrical Khalasi on 15.10.1979, appl icant

No. 2 was appointed as such on 20. 1 .77 and appl icant No.3 as

appointed as such on 20.11 .1979 (the dates of appointment of

EIectricaI Khalasis seem to be wrong as in the subsequent para

/f i- Ieged that in October, 1979 they were put to work on
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Group 'C post). The appl icants further al lege that the

Department had invi ted appl ications for Group 'C ministerial

cadre vide .Annexure ,A~4 and thereafter the app I i cants were

selected and were put to work as Material Checker, Booking Clerk

and T oo I Checker w.e.f . Oc tober, 1-979.

3. Then in the month of February, 1982 when the appl icants

were about to be reverted, they fi led a Writ Peti tion before the

Delhi High Court which was ult imately transferred to the Central

A dm inistrative Tribunal . .As a Transferred .Appl i cation it was

registered as T.A 782/85. The T.A was final ly disposed of with a

direct ion to the respondents that the appl icants wi l l be given

^wo more opportunities to appear in the selection test and

further that they wi l l not be reverted on the grounds that they

have not qual ified in the prescribed test.

4. Thereafter, a selection test was held sometime in

February, 1992 and a panel was prepared and the appI icants were

e.mpane l ied on 20.8.93 and they were shown in t.he seniori ty l ist

of clerks from the date they have been empanel led.

■5. .Appl icants not being satisfied with the position of the

seniori ty, made various representations that their ad hoc
O

service as clerks should also be counted and as such they have

prayed for a proper fixation in the seniori ty l ist.

-• The main ground of the appI icants is that they were

promoted as clerks' on the basis of a select ion held on-9.8.79,

which is clear from the minutes of PNM meeting dated 2-9.7.94.

It is also pleaded that since the appl icants had been promoted
jC/KA—■
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in the year 1979 against 33.1/3% quota in terms of Rule 189 of

the IREM. so they are entitled to be given seniority from 1979

i n ^roup 'C' pos t .

7. It is also pleaded that the respondents have also

extended the benefit of ad hoc promotion to certain other

persons as mentioned in para 5.4 of the 0.4 and simi lar treatment

should have been given to the appI icants and there is no reason

to g i ve a host i le treat men t to the appl icants.

8. The respondents contested the appl icat ion. They have

taken a pre!iminary objection that the appI icants have not come

to the court wi th clean hands.

9. I t is also pleaded that the appl ication is not

maintainable and is barred by the principles of res judicata

because in the ear! ier T.4 782/85, the app I icants had prayed that

their ad hoc service should be counted for seniori ty and

substantive prayer in the present O.A is also simi lar, as such

the present appl ication is barred by the principles of res

judicata.

10. They have further pleaded that besides this, the

appl ication is also barred by time and on that ground also it

shouId be d i sm i ssed

11 - As far as the initial appoi ntment of the app! icants as

Electrical Khalasi is concerned, the same is admi tted but it is

stated that the appl i can t No.1 was appo inted on 19.1 .77 and

appl icants No.2 and 3 on 20.1 .77.
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12. !t is further stated that the appl icants were promoted

on 5.10.1979 as clerks only on ad hoc. local temporary, basis as

V
it is c I ea r f rom .Annexu re A~S whe re in it has been spec i f i ca I I y

ment ioned that the promotion wi l l not bestow on them any right

and they can also be replaced by the newly selected hands at any

time. It is admitted that earl ier reversion order was passed

because at the ti me of initial p romo t ion the appi icants we re

local ly tested by ,AEE/RSO and they were put to officiate as

stop~gap arrangements. In the year 1979, they were not due for

promotion as per channel of promot ion. Select ions have taken

place in the years 1980-82, 83, 85 and 89, but the appI icants

did not appear in the above selections.

r-

13. It is f u r t he r p I eaded t ha t t he app I i ca.n t s have been

assigned due seniority from the date of their empanelment, i .e.,

f rom 20.8.93. It is denied that the appl i can ts are entitled to

count their period for which they had worked on ad hoc basis.

14. We have heard the learned counsel for the parties and

have gone through the records.

15. The short question for decision in this case is whether

the appl icants are entitled to reckon their seniority with ejifect

from the year 1979 when they were appointed as Clerks vide

.Annexure .A-5. I t is admitted that the appl icants were appointed

on ad hoc basis and the .Anne.xure .A—5 makes it clear that it

wi l l not bestow upon them any benefit and^ it should be also be

brough t to t he i r no t i ce t ha t t hey can be rep Iaced by t he duIy

selected hand at any time'.

jCAr-
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16. The learned counsel appearing for the appI icants

referred to Rule^ 189 of IREM. 1989 which permi ts the Rai lway
)

authorities to promote Group D' employees to the vacancies of

Group 'C in the post of Commercial Clerks, Ticket Col lectors,

Train Clerks, Number Takers etc. and a quota of 33.1/3% had

been reserved for Group 'D' staff, so one of the plea of the

appI icants is that they had been promoted against this quota

right in the year 1979 i tself and they are enti t led to count

t he i r ad hoc se r v i ce w.e.f. 1979. Bu t we f i nd t ha t this pIea

of the appl icants has no merits because when the appl icants were

to be reverted in the year 1982, they immediately rushed to the

Delhi High Court wi th a Wri t Pet i t ion asking for a stay against

^  t he i r r e ve rsion. The Writ Petition was ui t i ma tely transfer.""ed

to this Tribunal and was decided by this Tribunal vide judgment

dated 15.3.91 (.Annexure .A~18) which clearly mentions that the

appl icants were appointed on ad hoc basis. ,A perusal of this

j udgmen t also shows that this Tribunal vi de i t s j udgmen t had

expressed in unequivocal terms that the appl icants were ad hoc

employees but relying upon a Ful I Bench judgment in Jetha Nand's

case,the reversion order was quashed and i t was held as

foI Iows:-

The petit ioners shal l conti nue i n
the posts held by them on ad hoc basis prior to
their reversion. They (respondents) shaI I give two
more opportuni ties to the peti t ioners to appear in
the selection test and ti l ! this is done, they shal l
not be reverted on the ground that they have not
qual ified in the prescri bed test

I/- The above port ion of the judgment makes i t clear that

the appI icants were holding the post only on ad hoc basis and

they were supposed to appear in the test to get themselves

regularised. Thus the appl icants cannot now take the shelter

under Rule 189 to say that since they have been local ly tested.
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as such they have profTjoted in the 33.1/3% quota promotion

from Group 'D' to Group 'C. The contents of the letter

V'' •
Anne.xure ,A-5 f i led by the app I i cants themselves also show that

the appl icants were only given promotion on ad hoc basis with a

spec i f i c s t i puI a t i on t ha t t hey couId be rep Iaced by duIy

selected hand at any time and this promotion wi l l not bestow on

them any r i ght".

18. Now com ing to the question whether the appl icants are

enti tled to reckon their period of ad hoc service towards

seniority. It is a we I I settled law now that a person who has

been appointed on ad hoc basis and his appointment is not

according to the rules then the officiation in such post cannot

be taken into account for considering the seniority and on this

issue there is a celebrated judgment of The Direct Recruit

Class-l l Engineering Officers' .Association Vs. State of

Maharashtra and Others reported in AIR 1990 SC page 1607. the

conclusion of the judgment given in. this case is extracted

hereinbeIow:-

'"(.A) Once an incumbent is

appointed to a post according to Rule, his
seniority has to be counted from, the date
of his appointment and not according to the
date of his confirmat ion.

The corol lary of the above rule
is that where ini t ial appointment is only
ad hoc and not according to rules and made
as a stop-gap arrangement , the officiation
in such post cannot be taken into account
for GonsidsrinQ ths seniori ty.

(B) If the initial appointment
is not made by fol lowing the procedure laid
down by the rules but the appointee
cont i nues i n the post un inter rupted Iy t i l l
the reguIarisation of his service in
accordance with the rules, the period of
officiat ing service wi l l be counted."
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19. !n this case since .Annexure .A-5 makes it clear that the

appl icants could be replaced by duly selected persons, that goes

to show that at the ti me of appoint men t the appi icants were not

duly selected but were made to officiate because of the exigency

of work so their case squarely fal l within the parameters of

corol lary to Rule (.A) of the judgment in The Direct Recrui t's

case (Supra), so appl icants cannot be said to be enti tled to

reckon the period of their ad hoc service.

20. Before parting with this j'jdgment we wouId also l ike to

mention that in this case respondents have taken an objection

that the appl ication is barred by ti me.

T
j

21 . The appl icants at the time of fi l ing of the O.A had also

f i I ed an app I i ca t i on (M.A 181 5/97 ) for condonat i on of de I ay wh i ch

has not yet been decided. .Admi ttedly the appl icants were

empanel ied in the year 1993 and they we re assigned seniori ty in

the year 1993 and i t is stated that the appl icants were informed

vide .Anne.xure R—1 that they wi l l be assigned the seniority from

the date of their empanelment as clerks. The appl icants has

also fi led the same letter which is .Anne.xure .A—13 which shows

that the appl icants were ful ly aware that they had been assigned

the seniority right from the date they received P-1 u/hic>> is

<5.
dated 18.8.94. The present OA has been fi led on 7.8.97.

Thereafter the seniority l ist was also issued which is dated

15.3.95 but the fact remains that the cause of action had arisen

on 18.8.94 when t hey were spec i f i ca My i nformed t ha t t hey wi l l

be assigned seniority from the date of their empanelment .

Thereafter Union had also taken up the case with the authorities

wh'i ch was also decided sometime in July, 1995 but sti l l the OA

has been fi led on 7.8.97. Thus, the O.A is highly belated and

there is no sufficient cause shown why the O.A could not be fi led
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ear!ier. Hencs, we are of the opinion that the appl ication is

barred by time as per the provisions of the A.T. Act and the

sam4 is l iable to be dismissed on the ground of l im.itat ion

a I one.

22. For the reasons stated above, the OA has no merits and

the same is dismissed. No costs.

I  / ' ' Q *■ ,
(Kuldip Singh) (S.R. Adige)
Member (J) Vice Chairman(.A)
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