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OA- 1820/97 .
New Delhi, this the ka day of January, 1@@8.

Hon ble Dr. Jose P. Verghese, Vlce Chalrman(J)
Hon ble Mr.N. Sahu, Member(A) .

gachi Singh .
Transmission Assistant

O/0 SDE.VFT Statlon ' )
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Union of India : Through f A
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Parliament Street, NewaBelhi-110 881

2. The Chairman(T@leoommunicationg)

Government of India
Sanchar Bhawan, New Delhi-110 po1

3. i The Director (ST-I11)
Ministry of Communic ations
Deptt.of Telecommunications
sanchar Bhawan, Ashok Road
. New Delhi

4. Er.B.L.81ingh
All India President
Diploma Englneeis
Telecom Assocliation :
Sanchar Bhawan, Ashok Road
New Delhi-110 001

(By Advocate: Sh. R.P.Aggarwal)

By Sh. N. Sahu, Member(A) -

MP-2@12/97 praylng

applicant who 18 ‘All  India President of

Engineers Telecom Assocliation
allowed and the reply to the impleadment
and the arguments of both the parties

admiésion to the application ara

dispositg-of this 0A.
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fippuphed‘order dated '50371§§1
~.cohta{ns an 1nterpretatlon.
,“;for the post of- JTO., The subject

deputatlon of PI/TA/wO/AEA/TTA for JTO tralnlng This<v

" dispute raised in this OA. Befone the relevant Column

7. T» This OA -se: 5 the pr§ er"of quashlng _the

oommunication refers to the Explanat;on' under Column
12 of the Recruitment Rules dated 09.02.1996 for the

post of JTO alon

15.10.1996. I U111 be approprlate to anact the

relevant rules en the subjeot,; because - theilr

interpretation is crucial to the resolutlon of the

12 1s extracted 1t is necessary to notlpe ‘that under a

not1f1cat10n dated 09. 02 1996 .the Junlor Telecom

officer (JTO) Recruitment Rules 1996 was issued under

"the powers conferred by the provisojtqurtlele 309 of

the,Cohstitutioh. It is expressly phovided' that

these rules are in supersesslon of the JTO Rules 199@'

~and also!the. ‘Department of . TeleCommunlcatlons

,proviSion_of these rules w1th respect to any class or

Recrultment Rules 1992, It is: stated that these rules

requlate the method of recrultment to the post 01 JlOs.

)

in the~Department of Eelecommunlcatlons.‘A'Clause,IT
contains the power to relax. It;states*thatif“where
the Central Government ’is of the opinioh‘thatfib““s

necessary or expedient so to do, 1t may by erder or

.‘(J

reasons. to be reoorded in wrltlng, relax any of the-

=

category of i persons.” The .. ‘ex1st1ng\ reservatlon

 concessions to SC/ST and Exeservrcemeh ar'-wpreserved'“xﬁ

by Clause'8x' These recru1tment rules pertalnfto 20@30

posts.as on 31.83. 1994 of Junlor' Telecom Offloers,

_—

*fAnnexure A l) »whieh*ﬁf
rUlesl

the

with a subsequent amendment- dated -
Ve '
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‘whlch are c1a351f1ed as General Central Serv1ce Group
C’ Non qazetted, Non Minlsterlal Posts., ﬁducatlonal

' . ' . 'and other quallficatlons } requ1red ;ufor direcp
‘recrultment are a. Bachelor of Englneerlng degree or a

Sl B.Sc. degree with Hons..'It~13'made ve: sclear . 1in

P ' . 4 -+ " "Column 9 that the aqe a d educatlonal dualification
prescribed for direct: recrulty would not apply 1n the
case oflpromotees. The method of recruitment consists

> 7 of 50% by direct. recruitment through'ﬁ:

.competitive

examination in:¥ ccordance with the 1nstr ons issued

&? . in this behalf. We ' are not concerned ir~this OA with
the prov131ons for direct recruitment. The other 50%

‘are to be recrULted by promotlon/transfer as indicated

under Column 12, Column 12,'theré is essentlal

i
-

and.is extracted as under:

EED) 50% by promction,' transfer of
depértmental, candldates reTerred to in 1tem

(ii) cOlumn 11 Mlll bé regulated as under

o .

(1) 15% bv-promotion“ofideparﬁmenfaiy
candidates © through a  competitive

examination.

(11) 35% .by prcmotion/transfer of
_Transmission]ul~' A531stants/w1reless

Operators/Auto Exchenge A351stants/”

Phone Inspectors/Telecc Technlcal'

"Assisﬁants (for‘ishcrt,yTA;,woé AEAJf
PI, TTA)..

T
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With regard to . 15% Promotion through

oompetltlve examlnatlon, the followlng qroup'
ol employees in the Department whose scale
of * pay is 1less , than that of  Junior

Telecom.Officers shall be eligibl‘:

1.f such

employees are: L

(1) borne on " the regular

»establishment and worklng in““elecom.’

E'q1neer1nq Branch of De

AN

1noluding those workingiin the;Office

of Chief beneral Manaqer,

Telecommunication Clro‘ef/olstrlvts

other than -

C(a) Transmission Assistants,
A . ‘

Telephone Inspectors, Auto

Exchange Assistants and Wireless

'Operators and T.T.A.

(b).Plumbers/Sanitary Inspectors/

4Conservancy Inspector
(1i) working in ,Telecemmuhicaﬁion
Factory, 'other than those borne on

1ndustr1a] establlshments.

(iii)  borne” Qnﬂr 'gﬁe regular 4

‘establlshment and’ work ng as Acoounts'

Clerks in the Accounts wlng under the

Teleoommunlcatlon 01rclesr~ I
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‘AssiStants,

_years regular service, or)

n“

N
Raei ¥

-5

(iv) borne  on the. . regular

establishment and working as  Works

Clerks  Grade I and..' II,. .Work

’

Architects and Eledtriciansfié

Provided thai -

(a) % they have - passed -

schooi/Matrio examination or«{,its‘

equivalent "and have completed Five

{b) they possess the quailfibations

preécribed in column 8 and have

-completed 3 years regular service:

Provided further that they are .not

‘above the age - of 40 years on the

crucial date.

"'35% transfér/prombtion.from amongst -

.
R

- (a) the Phone . Inspectors/Auto'
Exchange Assistants/ «'Transmissiond'
. Assistant/Wireless Operator '_ who

~_posse§s the quaiificatioh-bresdribed“;

in column 8 and have. completed 5

L]

Years. regular service in the cadre-of

‘Draftsman,- Junior’

Phone - Inspectgr/Autb :...Excliange
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Assi§tant[Transmis$iqn :Assistant/

Wireless Ope g;@g'(emphasis,fsupplied

by us).

(b)  the & Phone InépechrsVAuto

Exchange . Assistant/wWiteless

:Operators/Tré
Telecom. Technical  Assistants who

possess the High school/Matfiéglation

qu@lification and gﬁgﬂhave,ggﬁé;g;gg~

6 vears of regular service through a

gual;fxing screening test (emphasis

eihas already

%

supplied by us) unless h

passed such test.

'_Note :

'They.‘shall'héveAgo»undergo a simple

medical >te$f to ensure that they are

physically fit and mentally alert to

perforni :ﬁhe dutieé expected of a

Junior Télébom.~ officer.

Exélanation:

o

Length of service in the cadre of

Phone  Inspector/ Auto  Exchange
Assistant Trahsmiésion Assistant/
wireless Operator will . be . the

criteria for sending them erllJTOé

“training.”

#ssion _Assistant/

i
!
|
{
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qualifying screening test. Aftef“

~shall undergo a éimple medical test.

E

3

" As .mentioned above, we are concerned with .the 35%.

This 35%, as notioéd above, is furthek ‘sdbfdivided‘.H

into two categories. With regard to PIs, AEAs, TAs

and WOs who possess a Degree in Enginéerihgg or a

]
Wl .

Degree 1in B.Sc(Hons. ) and have completed 54Yeafé of -

regular service in the cadf '}fPI/AEA/TA/wO shall be

eligible for promotion to the post of JTOs.,  With

regard to those who. do not have the qualifiéation of

- Degree in Engineering or.B.Sc(Hons.), such éf}ihe PIs,

AEAs, Wos, TAs :and TTAs Qho possess only a

" Matriculation qualification and who have completed , 6

o undergo  a

9éars  of ”ﬁegular service  should als

ion, they

B

3. ' Centain important differences between the
two classifications Care tofbé;noted. With regard to
(a) above where the qualification required is

Engineering graduate'orfé‘B;Sc(Hons(), the TTAs as a

‘group are not 'méntionéd affall‘and 5 vyears regular

service in the respective cadre’ is emphasised but in

’regard to sub-clause (b);.the’TTAs‘are'mentiohed.along

with other categéries but what 4
years“of'régular service ,oni{_'and not necessarily

service in the respective-cadres. The impugned letter

is an interpretation of an fExplanation"and says as

under:

\V | .~7~“ . . : | ' /
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cﬁiteria,laid-down in the'»rules and cannot be

K .

K
if;f,am .directgim to refer tb the
”eiéiéhation" Qndéf‘columal12-of'the RRs
for the post of JTO"Vthiiied .vide
{notificatigh dated 09.02.96  and
subsequent.' amendment hotified =~ vide

notification dated 15.10.96 which states

that. "1ength ofService in the cadre of
Phone Inspector/Auto -4Exchange
Assistant/Transmiséion | Assistant/
wifeless AOperator/ Telecoim Tecﬁnical
Assistant will be the criteria for
vsending ihem %or JT10s training”. The

daid explanation mentions the. criteria

to be followed fori the
candidates for JT0 traihi - without
reference to. any minimum service

‘

condition. It is‘fﬁrther clarified that
in the case of iﬁqse'TTAs who opted to
become TTA from “PI/TA/WO/AEA, their
length of;serviée"iﬁ PI/TA/WO/AEA cadre
may also be couniéd,fof deciding their
eligibility for sending them for JTO

training.”

.-The grievance of the applidant;is tha£ these

-

instructions are Gontrary to the statutory rules. As

such administrative sinstructions cannot change the

inconsistent with the ' provisions  of the  rules.
Administrative - instructions- can be issued for

filling~gp ~the gaps in the ‘existing rules. Such

N e :

-
B
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instructionéﬁ cannot amend or supersede the statutory
rules. By the impugned letter, the respondents have -

brought in a new criterion in the rules and virtually

amended the rules. It is .challenged that this

impugned administrative instruction 1is ‘arbitrary,

improper and . issued in colourable exercise of power.

et

This was done according ééithe applicant, to give an
undue advantage/benefit to the TTAs by trying to
hispense with the requirement of 6 years regular
service in the statutory rules. They earlier 1issued

an order dated 264.12.1996 to this effect but this Was

withdrawn on 15.081.1997. Similar order was issued on

02.12.1996. This was also withdrawn.. The impugned

present order 1is stated to be simiiﬁ b the earlier

orders dated 02.12.1996‘and 24.12.1996§{ It appears an
intrawdepérfmental clarifioatioh has been sought. By
a letter. dated 31.83.1997 (Annexure A-8), it is stated
thaﬁ all the qualified candidates are to be sent on
training irrespec;ive of - the fact whether they have

rendered 5 years or 6 years of service, as the case

may be. Because at the time =~ of taking © the
examination, there was no such conqition for
eligibility. o

X4
S. After notice, the respondents refer to the

"notification dated 16.10.1998 which is unnecessary for
our purposes here_excépt understanding the background.
The respondents state that _they introduced a
restructured céére of TTA; in the scale of pay of
Rs.1320-2040 by an order dated 16.10.1990.q This cadre

was introduced after the July, 1990 Recruitment Rules.

The TTA.cadre comprises of officials who Have come out
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of PIs, TAs, wOs, AEAS and offlclals who have come
from lower oadres of technicians who have a 3 yearé'ﬁ”f

diploma in Electrlcal ‘ Englneerlng, MeChanicaifi

Engineering, Radio Englneerlnq, Telecom Engineering.

Electronics, Computer Sc1ence awarded by a recognlsed
technical _lnstitute. The substance and 1mport of the
oubmissions of the responﬁents i1s that the TTA has
emerged as a ;ery important branch of the Te}eoom
Engineering tree comprising‘of Technicians, PIls, TAs,
WOs and AEAs. On 18.04.1994 the Telecom Commission by
their order dated 33.12.1994 allowed TTAs to appear.in
the Qualifying sCreening test agains; the 35%
departmental quota of vacancies of JTOs irrespective
of their length of ‘serv1oe Para}'” ’agthe counter
affidavit focuses one important aspect and deserves to

be extracted as under

’ "5, Under 35% gquota of‘vacanoies to be
filled by promotion in Column iz of the
schedule " of Recruitment Rules of J70
notified in the Gazette of ~India on
8.2.96 (Annexure A-2), it is pProvided
that the condition of 6 years of service
is not applicable to the persons who |
have "already taken  the qualifying
screening test Pricr to the said rules.
The quallfylng soreenlng test for 35%
quota was held on 29.1.95 i,e, prior to
the Jr0 Recrultment Rules of 1996 which
did ﬁot- specify ény minimum “service

condition. "
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the rules without

. Secondly, administrative.

‘of India - AIR 1991 sc 284.
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6. explalned that  the lettén:'déted

11103,1997 .cave beneflt 'tof .thoee

to the Cadre of TTAs from-

only to have their service counted in these cadres fonﬁf

the purpose of deputlnq them for JTO tralning. The

other aspeCt

3

that at no

’

years regular

point

‘Serv1ce for successful TTAs or for that

e

PI/TA/wO/AEA;jg;;

~of the contentlon of the respondents ig

of tlme there was a condltlon of 6

matter successful PIs/TAs/wOs/AEAs having succesefuliya

gualified the screening test.  For sending them for

JTO training, the criterion was length of service in

these cadres, Thus, any successful official having.

the maximum length of service in these cadres have the

first right to go for the JTO'tra;nfn
7. Before we take up the . main issue, the

foliowing well—recognised"principles may be restated

and kept 1n view while decldlnu ‘the dispute before us.
Executive . lnstructlons can have no effect of amendlng

the . same.

3

formally amendlng

authority 'is empowered to
issue executive

in the recruitment rulee. Such authorlty cannot 1ssue

1nstruct10ns to amend or modlfy the rules Once rules

are 1ssued ‘under Artlcle 309 and spelt ~out the

recrultment procedure and ellglblllty condltlons for

posts, the admlnlstratlve instructions cannot alter or

modlfy those ru]es - Keshdv Chander JOShl Vs ~“Union

Thirdly, a statutory rule

is'proépective unless ilt is expressly or

t

necessar Y

*1mp11cat10n has retrospectlve effect - P Manendran Vs,

Stdte of Karnataka - 1990(12) ATC 727 SC.. Finally, an

e

inStructione only. to fill-up the gaps'

11
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"Explanation”  if it widens the scope of main section

must be read harmoniously with the main section -

Bengal Immunity Company Vs. State of Bilhar 4.AIR41955

SC 61, Bihar Cooperative Union Vs. Bank of Bihar -

“ISCR 848 -~ AIR 1967 SC 389. Any reoruitmeht made to

_the post of JT0s in the - Department . of

Telecommunications after the'promuléation of the rules
under Article 309 on @8.02.1996 must be in conformity
with the rules.  Although, under-Péra 7 of the rules,
Central Government can relax the‘ provisions with
respect to any class or category of persons, the
impugned order has not been issued in exercise of the
power to relax contained;in para 7. That apart, where
it is case of recruitment to the pos@m;the rules of
recruitment and eligibility ‘cohditions - of

qualification must be strictly qomplied with.

8. The contention of the applicant is that TTAs
have not completed 6 yéars of service as TTAs and
therefore, have no right to go for training for the-
post of JTOs because the recruitment rules of 1996 did
noi.provide'.for TTA as a feeder cadre for recruitment

as JTOs. This aspect was challenged before the

Ernakulam Bench which directed the Secretary, Ministry

of Communications to conside} thé rep?esentations by
his order dated 22.10.1991. At para 4(c)  the
Secretary gave the four cadres TA, PI, AEA and WO.
35% guota of JTO vacancy for the recruitment year 1994
to improve their promotional prospects and by an order
dated 11.069.1994, the time limit for the departmental
examination with regard tb these four-éadres has been

extended upto the vear 2000.  Therefore, it is
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contended that TTAs have no place‘w1th1n the 35% quota

N

for the recruitment years 1991 to 1994 and upto: the . ..
year 2000. Even if they : have ~appeared for the 4lj
“iﬂgquallfylng test in 1994 they cannot be. 'sent for

“tralnlnq till they have completed 6. years of service

in the.cadre as TTAs., It was only by an order deted
02.02.1995 ‘that the recruitment rules for JTOS were
considered flt for amendment to make the TTAs eligible
for promotion to the cadre of JT0s. The deiC
contention of the applicant is that the condition of 6

vears serv1ce is not applicable to the persons who

have.taken the qualifying screening test prior to the

,saild rules. The order of ‘the Centéal Administrative

Tribunal, Hyderabad Bench in OA- 649/95 dated

.x','.‘.

30.04,199¢ clearly mentlons as under

"Action if any thereafter to promote

them (TTA). to the cadre. of JTO (if they

are suecessful in that test) in the

light = of ~the  length  of service
fequiremehts, as applicable Ain o their

case, shall be determined in accordance

with the Recruitment Rules whichA have

since been formulated by;the depar tment

Ce.v. " issued on 09.02.1996,

Thus, according to the applicant, the condition of ¢
years of service ese‘TTA Is very necessary to be
fulfilled both under the reeruitment rules, the

Hyderabad Bench judgment “and the respondents”

instructions dated 13.12.1994, .
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9.. . We have carefully ~Considered - the
'-:subnissions. The rules extracted above clearly
anstlpulates that there must be, ,years of regular

<Y

:ﬁserv1ce ;Wé 'have already poxnted ‘out above that

sub- clause (b) ‘does not say 6 years of regular serv1ce”

in the respectlve cadres ’

B

10, It 1is a settled principle of interpretation

of statates that an_‘Exolanation' cannot override the
substantive provision. An Explanatlon only!explains
the existing substantiye prov1s1on The  minimum
condition of 6 years regular service in sub-clause (b)
is a categorical inceratiye and must be‘complied with;

1

but there is no stipulation that theﬂ 6 vyears of

service in c¢lause (b) should be 1n the same cadre as

mentloned in sub-clause (a) If a TTA has come out of

' any of the four cadres of PIs, AEAs, WOs and TTAs, the

length of serv1ce in . those cadres can be aggregated_
into the*servibe witn TTA and if he has completed 6
years, he should appear in a quallfylnq screeninq test
and should be successful in that testawhereafter :he
will undergo . another medlcal test. Tne ‘Explanation’

then will_come ~into play CIf let us say, there-'ere:

100 candidates who have completed«s years of regular

service.in the respectlve cadres or respectlve cadres.

plus’TTAs, then the persons with the longest serv1ce

who have also quallfled 'in the screening test and

~medical test 'will»;be‘eligibie for being sent to JT0

training. The respondents” contention is only valid

. to this extent. . Under sub—clause (b) any TTA

i

belonging tc‘ the four wastlng cadres can request his

.earller service to be counted in the & years of

/

. g

e T
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service and. that too if he had come. out of the first

four categories of PIS/AEAS/WOs and TAs. This also

_sounds eminently logical. : These"oadres have = been

declared as wasting cadres. A separate cadre‘of TTAs .-

has emerged -out of these cadreé("These TTASiHave been
trained in a forward technol6gy{ fTHerefore, earliar
experience cannot be lgnored. We also make it wvery
clear that the earlier experienoe for reckéning of ¢
Years period cannot be again availed(éf'by other than
any of these four Categories., We are convinced that
this:is the only reasonable interpretation of these
two clauses. | we _accordingly hold ﬁhat_the impugnéd

letter dated 11.83.1997 to the extent it gave

‘prominence to the "Explanation- overriding the main

rule is ultra vires the statutory ruies. The main
rule is 6 years' of regular service., Evenv in
Sub-clause (a) qualified persons are required to have
5 years of rebular'Servioe in the respective cadres,
It will be 4 gross peﬁveréity If we interpret the
legislative! intent as sa{}ng that the .g years of
service was .not required when it'cameﬁ?o sub~claﬁsé
(b).  The length of service in fhe ‘Exblanation’ is
only applicable when this minimum. requirement is
fulfilled. We are, therefore, of the view that to the
extent that this minimum requirement ié hot enforced
in the impugned official communication, the saiﬂ
directive is bad in law. Having said that we also add
that TTAs wh6 have come out of the wasting cadres can
add their experience of the earlier cadres with the
experiencés of  TTAs Cadre both for reokoping “the
minimum condition of 6 vears regular service as wel ]

as for length of service. Respohdents shall

e R NPT
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accordingly regulate the candldates and send them for

training on  the basis of the prov131ons of rules

interpreted by us &s above."'

e ALl the candldates who are Con31d9red f1t

s ehy . ‘\»s?{
for belng sent to training for JTOs eventually leadlng

to their a0001ntment as JT0s aft@r the publloatlon of
th@ notification shall comply wlth the rules issued by
the notification on .08.02.l996. Any person sent on

training after this date which is not/in accordance

with the rules as interpreted by us as above, is

hereby declared as not in accordance with law.

Respondents shall with care and dlllgence ohoose such

of the Candidates who fulfil the chlterla; aé

Aintgrpreted by us and who are to be sent for training

after 09.82.199¢ and notify to them within four weeks

from the date of receipt of a copy of thlS order.

12, 0A is disposed of as above. No costs,

* ~ ,)A -M’\L’L_: :; .

(N. Sahu) (Dr. Jose p. Verghese)
Member (A) _ Vice Chairman(J)
/Kant/




