
(V

•  CENTRAL ADMINISTRATIVE TRIBUNAL,PRINCIPAL BENCH
NEW DELHI

WiA. No. 1761 pf 1997 decided on . 9. 1 998,.

Name of Applicant : Shri Rishipai & others

By Advocate Shri R. Venkataramani along with
Shri S.M.Garg

Versus

-Name of respondent/s Union of India a o'thers

8y Advocate : Shri P.H.Ramchandani

Cor urn:

Hon ble Mr. N. Sahu, Member (Admnv)
Hon'ble Dr. A.Vedavalli, Member(J)

1. To be referred to the repo_r;ter

2. Whether to be circulated to the
-  other Benches of the Tribunal.

Yes/Nj':)
-Y/^/Nd

~—^
(N. 'Saho)

Member (Admnv)

\

\
•j

.r
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Or i g i na I - App I i cat'i on No.1761, of 1997

New -De Ih i , this the day of September, 1998

Hon'ble Mr. N. Sahu, Member(Admnv)
Hon'ble Dr.A.Vedaval I i , Member(J)
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Chintamani ,S/o Shri BaI Kirshan,CAO's Office.

Gopi Chand S/o Shri Harpat Singh,Naval HQ;
I  ' ' ' •

Naresh Chander S/o Shri Ramanand, AG's
Branch.

Ramesh Chandra, S/o Shri Shiv Dutt, CAO's
off i ce.

Rishi Pal , S/o Shri RS Verma, Air HQ.

S.K.Dogra,S/o Shri Amar Chand,QMG's Branch.
j  " ■ ,

Surya Prakash, S/o late Shri Keshav Dett,
RCPO

Surender - Kumar Sharma, S/o Shri' Harbans
Lai , 'E-in-C Branch.

Naresh Kumar, S/o Shri Sis Ram, Air HQ.
i

P.C.BarthwaI , S/o late Shri Tota Ram,
DGAFI^S

Harai Singh, S/o Shri Hayat Singh, Air HQ.
Kishan Pal , S/o Shri E-in-C Branch.

Mohan, S/o late Shri Deva Ram, DGQA.

Sate Singh,S/o late Shri Sunder Singh,P&C.

Jaswant Singh, S/o Shri Hanumant Singh,
CAO's Off ice. '

Smt. Urmi la Badia I , W/o R.K.Badia I , AG's
Branch.

Virender Singh AswaI ,
Chand, MS Branch.

S/o Shri Puran

Ramphal Singh, S/o late Shri Dharam Singh,
MGO's Branch.

20. GuIab SJngh Bora, S/o late iShri Prem
Singh, MGO's Branch.

21'. Daya Nand, S/o Shri Kr1 shan Chand, QMG's
Branch.

L.



/

22. Sudhir Salhotra, S/o Shri Madan /Mohan
Lai , AG's Branch. '

^ 23. Rajinder Singh Negi ,S/o Shri J.S.Negi ,R&D.

24. Kama! Kumar Sharma, S/o late Shri Gupt Ram
,  . DGAFMS.

25.. Prem Lai Chauhan,S/o Shri Surat Ram, Air HQ.

26. Braham Singh, S/o Shri Bhim Singh, R&D.

27. Dharam Bir Singh, 'S/o Shri Raghubir Singh,
MS Branch.

28. Dharam Pal Singh,S/o Shri Udi Ram, Air HQ.

29. . Kundan Chand,S/o late Shri KamIapati ,DGQA.

30. Shiv Raj Singh,S/o Shri Jagat Singh,Air HQ.

31 •. Gagan Singh, S/o Shri Di lwan Singh, Air HQ.

32.' Madan Singh Rawat , S/o Shri Shiv Singh,
E-in-C Branch".

33. Jaswant Singh,S/o Shri DK Singh,MGO's Branch.

34. Dhan Singh,S/o Shri Sher Singh,GS Branch.

35. Smt. Chander Prabha, W/o Shri P.Ram, R&D.

36. Smt. Nee I am Naithani , W/o Shri DGDE.

37. K.RaJan, S/o Shri MS Nair,E-in-C Branch.

38. Dharam Vir Singh, S/o Shri Aujun Singh,
Nava.l HQ

39. Sohan.Lal S/o Shri Horam Singh,MGO's Branch.

40- KS Mehra,S/o Shri Gu I ab Si ngh, AG's Branch.

41. Radha Charan, S/o Shri Bhajan La I ,R&D Dte.

42. Li la Dhar, S/o Shri Manorath, R&D Dte.

43. Rajeshwar Prashad,S/o Shri Ram Lakhan,DG<3A.

44. Mehrwan Singh, S/o Gabar Singh, NHQ.

Al l are working in the Office of t/ie JS(TRG) &
CAO,C-l l Hutments,DHQ PO,, New Delhi - 110 Oil .

-APPLICANTS

(By Advocate Shri R .-Venkataramn i along wi th
Shri S.M.Garg)

Versus

1 . Union of India through the Secretary,
Ministry of Defence, South Block, DHQ
PO, New DeIhj-110011 .
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2. The Joint Secretary (Trg) .& Chief
Administrative Officer, C-I I .
Hutments, Ministry of Defence, DHQ PC

^  , New- De I h i -110011 .

3. The Deputy C.A.O. (P), Ministry of
Defence, C-1 I Hutments, DHQ PC New
DeIhi-110011 . -RESPONDENTS

(By Advocate Shri P.H.Ramchandani)

ORDER

•  N. Sahu. Member(Admnv1 -

This Original Appl ication is directed

against the impugned order dated 27.5.1997 passed by

respondent no.2 rejecting the appI icants' claim for

appointment as Lower Division Clerk (in short 'LDC')

^  on regular basis on the ground that it would infringe

the right of other senior Group'D' employees el igible

for appointment and thus would amount to violation of

Articles 14 and 16 of the Consti tution. A^brief
background picture leading to the dispute is

presented hereunder.

appl icants were selected to the post of

LDC in Group 'C between 29.4.1985 and 25.1 . 1988 on

due selection after an opportuni ty offered to al l

educational ly qual ified (Matriculate) Group 'D'

employees who had completed two years of regular

service in that grade in Armed Forces Headquarters

(in short 'AFHQ'). Those who qual ified in the type
test amongst the el igible candidates >iere promoted.
It IS true that the promot ion orders described their

promotion as. adhoc and stop gap. These promotions

were made under Rule 9(3) of the AFHQ (Clerical

Services) Rules, (hereinafter referred to as "the

Recruitment Rules) because a large number of

I.
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vacancies in the grade of LDC had arisen and the

Staff Select ion Commission (in short 'SSC') could not

supply sufficient number of hands over a long period

of time between September l'982 and 1988. The initial

appointments were only for a"period of six months but

they were continued year after year. Instructions

were issued by O.M. dated 30.3.1988 to the effect

that such adhoc appointments to the grade of LDC from

Group 'D' employees were not to be cont inued.

Consequently, a decision was taken not to extend the

adhoc appointments beyond 31 .12.1989. Under the

orders of this Court in O.As. Nos. 2553/89. 18/90

IQ and 254/90 the^ appl icants cont inued as adhoc because
of the status quo ordered by this Court. Eventual ly

these OAs we're dismissed by a common judgment dated

8.6.1995 and the stay orders were accordingly
/•

vacated. Out of the 116 original appl icants, 57 were

promoted to the grade of LDC based on seniori ty or

because they qual ified in the Limi ted Departmental

Competitive Examinat ion (in short 'LDCE'). The

remaining 59 were reverted to Group'D' by an order

dated 27.7.1995. These 59 reverted appl icants fi led

an SLP before the Hon'bIe Supreme Court. Asa Ful l

Bench was constituted in 0.A.No.1751/88 on the very
issue referred before the Hon'ble Supreme Court, it

was decided amongst the counsel to withdraw the SLP.

Their Lordships accordingly permitted the parties to

withdraw with I iberty to move the FuI I Bench of the

Tribunal . Accordingly, OA 2553/89 a Iong' with OAs

.254/90 and 16/90 were revived and tagged on to OA

1751/88 by a-Di'vision Bench of this Court vide order

dated 15.12.1995 (Annexure-G). The Ful l Bench after

/
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hearing al l the parties del ivered a judgment on

27.9.1996 and sent back the fi les of the employees of

'v >

Agricultural Department (OA No.1751/88) as wel l a

three OAs fi led by the appl icants for disposal along'

with the direct ions set out by the Ful l Bench. As

far as the Agricultural Ministry is concerned, by an

order dated 22.4.1997 the services of al l the

appl icants in OA 1751/88 in the grade of LOG were

regularised pursuant to the orders of the Division

Bench read with orders of the Ful l Bench. As far as

three OAs of the appl icants are concerned, the OAs

were not taken up for disposal and for the reasons

>■" recorded in the order, the review app I ications were

disposed of by an order dated -1 8 . 3 .1997 . As regards

the merits of the appl icants' claim, the Division

Bench directed a fresh representat ion on which the

respondents were to apply the ratio contained in the

Ful l Bench judgment dated 27.9.1996 and the judgment

dated 27.5.1996 in OA No.702/96. The impugned order

is the result of this representat ion.

%

3. The claim of the appl icants is that they

form a separate class. The origins of this separate

class are to be found in the Recruitment Rules
I

itself. The admitted facts are.that over several

years the SSC could not make avai lable candidates for

appointment to the LDC grade and in view of the large

number of vacancies the appointments were made after

sieving from amongst a,I I Group 'D' employees those

who were educational ly qualified wi th the requisi te

years of service and from amongst the el igible

candidates through a further type test. The" Ful l
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Bench held that the source of power in these

appointments is under Rule 9(3) ibid and that their

appointments were in terms of those rules and not

dehors the rules. The appl icants fi led OAs only when

they were threatened with reversion. On 8.6.1995 two

separate judgments were del ivered by the same Bench

of the Tribunal in two sets of cases fi led by

affected parties in the Ministry of Agricul ture and

AFHQ. Whi le in the case of the appl icants, the OAs

were dismissed, in the case of employees of Ministry

of Agricul ture it'was referred to a Ful l Bench. By

an order dated 27.9.1996 certain observat ions were

Bench stating that the three OAs of

the appl icants were revived and also holding that the

appointments of the appl icants were made in

accordance with Rule 9(3) ibid. Rule 9(3) is part of

AFHQ Clerical Services Rules, 1987 .promulgated on

15.6.1987. Rule 9 deals wi th mode of appointment in

the service.. "Service" has been defined to include

posts in the UDC and LOG grades under RuTe 2(j) of

the Recrui tment Rules, which are non-gazetted posts,

^  ̂'®®sified as Group'C. These posts shal l be fi l led
up as per Third Schedule. Rule 9(2) permi ts an LOG,

who has rendered 8 years of cont inuous approved

service in that- grade to be appointed on the basis of

seniori ty for a three months' period as UDG if the

select l ist for the UDG is not avai lable, or the

persons in the select I ist are not aval lable for

appointment. This period of three months can be
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, Rscrui tment Rules, if sufficient number of
candidates are not made avai lable by the
Staff Selection Commission, on the basis of
the resul ts in the compet i t ive examination.
Al l the appointments were made, admittedly in
the absence of sufficient number of
candidates nominated by the Staff Selection
Commission. The mere fact that the
Government did not quote the provisions of
the Rule in the appointment order or that it
chose to make appointment purely on adhoc
basis as a stop-gap arrangement does not mean
that the Government cannot later regularise
their services, either invoking the
provisions of Rule 9(3) or making appropriate
provisions. Simi larly. in the case of
appl icants in OA No.1751/88, the ad-hoc
appointments were made during the period
1976-1984 and the appointees have continued
for fairly long time, firstly, at the
instance of the Department and later under
interim orders of the Tribunal . in such
cases as observed bv their Lordships in
of Haryana—&—others Vs, Piara S1nah and
others, (1992) 4 SCO 118. and in the
Surinder—Kumar Gvan i Vs. State of Raia.«^than
and others, JT 1992(5) SC 293 it would he
only appropriate if the Government decides to
regular i se—their services as none nominated

^■— Selection Commission is
presently waiting for appointment and in that

of th^ matter it would also be nrr>p«*r
—Jr i buna I to give directions to tha

respondents to consider reouIarisation of the
services of the aool icants."

(emphasis suppl ied)

Shri Venkatramani , learned counsel for the

appl icants, urged that wi th this categorical finding
of the Ful l Bench the respondents have no other

option except to regularise the services of the

appl icants as none nominated bythe SSC was waiting
for appointment . More so, the Ful l Bench rejected
the claim of prejudice of interest of other Group'D'
employees. The Ful l Bench had stated that the
appl icants were .appointed after a competitive
examination and the other Group'D' employees could
not be appointed because either they fai led in the
test although threy were given ful l . opportunity or
they did not avai l of the same. , Theory of prejudice
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to other .Group'D' employees is contested on the

ground that i t amounts to treating unequals as equals

and this is violat ive of Article 14 of the

Constitution. Not only the appl icants formed a

separate class - but also their appointment was not

dehors the rules. It is a I so urged that .denial of

reguIarisat ion would cause undue hardship and would

be Jnequitous. It is urged that there are more than

700 vacancies - in the grade of LOG in the

respondent-department and i.t was practical ly feasible

for the respondents to, accommodate the appl icants

'against these vacancies, either agairTst the 90% quota

for direct ■ recruits or otherwise. I t may also be

noted that the appl icants in the meanwhi le during

■  their long service had earned increments in the said
r.

grade and were also al lowed to cross the efficiency

bar. For al I practical purposes they were treated as

.  regular LDCs. I t is further submitted that there is

no d i f f erence , i n principle', between the employees of

the Ministry of Agriculture and the employees of the

AFHQ. It would be inequitous and d i scr i m i na tory to

^  regularise the services of' the LDCs i n the Ministry
-of Agriculture and deny the .same on the only ground

that persons senior to the appl icants in Group 'D'

cadre are awaiting consideration for appointment.

The learned counsel for the a'ppl icants submi ts that

Rule 9(3) ibid provides deviat„ion from the normal

procedure for appointment in case sufficient number

of qual ified candidates are not provided by the SSC.

It is a statutory relaxation besides the power of

relaxation under Rule 20 ibid. Accordingly, it would

be most appropriate for the Government to regularise
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the services ei ther under Rule 9(3) or under Rule 20-

ibid. The characteristic of the appl icants as a

separate class enumerated above was not to be found

amongst the Group'D' empIoyees who could not succeed

in the test.

The learned counsel for the appl icant

further urged that although the appointment orders

were issued as temporary, adhoc or stop gap, those

condi t ionaI ities have lost ai l their edge, meaning

and significance after an efflux of t ime. The point

sought to be made by the. learned counsel for the

^  - appl icant is that Rule 9(3) permi ts an appointment
which is either permanent or provisional . I t is

settled by the order of the Ful l Bench that the

appointments were only made under Rule 9(3), al though

such a ment ion did not find place in the order of

appointment. The continuance of the appl icants after

every period of three months-, or six months by

separate orders plus the acceptance of the appl icants

over years by granting them increments as also

al lowing them to cross the efficiency bar clearly

indicated the intent ion of the Government to treat

the appI icants as not merely adhoc or stop gap. Once

the appl icants are treated as having their source of

appointment to a recrui tment rule, their cont inuous'

service cannot be wri tten offas stop gap. The

learned counsel ci ted the decision of the Hon'bIe

Supreme Court in the case of Motor General Trari^r^

and another Vs. State of Andhra Pradesh and others

^ (1984)1 sec 2-22 wherein their Lordships were
considering the provisions of Sect ion 32(b) of the

an
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Andhra Pradesh Bui ldings (Lease, Rent and Eviction)

Control Act, 1960 (hereinafter referred to as "the

Act"). Their Lordships declared the said Section as

inval id being violative of Art icle 14 of the
♦

Const itut ion. Under that provision there was an
\

/

exemption for new bui ldings from the operation of the

Act in ord^r to provide an incent ive to bui lders of

'new bui ldings. TheJr Lordships held that exempt ion

wa's val id when i t was made because the' _exempted

bui ldings were only five or seven years old at the

time when the Act was framed but it is no longer

val id after a score of years because the continuance

of such a provision on the statue book wi l l imply the

creat ion of a p.rivi leged class of land owners. The

justifiction for exempfi on of a class of old

bui ldings is no longer vajid after efflux of t ime.

The long period that had eIapsed~had given rise to

the crucial quest ion as to whether the impugned law

had become discriminatory. Such an exemption cannot

be al lowed to last for eve.r. It is stated that an

exempt i on prov i s i on i n i t i a I Iy vaI i d can become

,di scr imi natory with the passage of time because the

nexus wi th the object sought to be achieved did. not

survive any longer. Thus, after an efflux of t ime

such a provision would be violative of Art icle 14 of

the Const i tut ion. l-t has also been laid down'that a

statute which is bad in part is not necessari ly void

in i ts entirety. The striking down of Clause (b) of

Section 32 of the Act does not in any way affect the

rest of the provisions of the Act because Sect ion

32(b) is.not inextricably l inked up wi th the rest of

the provisions of the Act, as to make the Act
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unworkable after the said clause is struck down. The

effect of striking down would be that al l bui ldings

except those under Section 32(a) are exempted under

Sect ion 26 wi l l be governed by the Act irrespective

of the date of their construct ion. The appl icat ion

of this Supreme Court's decision to the facts of this

case are explained, in this manner. The

condit ionaI ity in the appointment order of the

appI icants may be val id when they were issued but due

to efflux of t ime such conditionaI ity had become

iniqui tous and d i scr i m i natory . More so, in a'case of.

this type where the original appointments as held by

^  the Ful l Bench were not dehors the rules either on

their own upto 1989 or thereafter under the Court's

orders t i l l 1995. The appl icants continued to serve

as LDC wi th an unblemished record. Nowhere it has

been stated that the appI icants were inefficient.

The appl icants admi ttedly were funct ioning

efficient ly and as obedient officials. After such an

efflux of t ime they cannot be wri tten off and

reverted on the mere ground that seniors in the

Group'D' cadre are wai t ing for their promotfon. This

part icular condi t ionaI i ty - appears to be

unobjectionable as a transi t ional or a temporary

measure at the ini t ial stage but this has become

discriminatory and violat ive of Art icle' 14 of the

Constitution if persisted over a long period.

6. The next point urged by the learned counsel

Qr-^ the appl icants is that al though the order of
appointment did not quote Rule 9(3) for that purpose

that order would not be an inval id exercise of power.

9

\

I
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The exercise of°f power referable ,o a
jurisdict ion which ronf«

V thi ■ val Idify upon it. forthis purpose, the learner!
PPPhsel Ci ted the

Observations of Hon'bleMr jus. -
..p . . , G.P.Singh in
Principles of ^+a+ +

Interpretation" Fifth^="tion ,992, en the "Manner of
manner of expression of

exercise of power" «+ o .at page 262 of his book. He also

CrPd"""'' ——n Of Statutes— lon, ,gg, on the "VaI IdIty of statutory
-IPS and bye laws, an extract of which Is
below - hi oh IS reproduced

mus t

power

act,

under

f ound
ru I es

not to

t hey

I aw- makj ng
the Courthe sat isf ied not only that i t i

to act vender tho r.,. had no
hut also that i t h h^i^Perted to
any law tX Ic? ' p"
elsewhere than tho ' 'f.P°*^er can bewi l l be referred ?o ?hj 'b®
b® ultra vires *Shen o?'e°:-?''

may be referred to anw ef'e framedd to any power in the Act
an authority
within its

merely because i t
a wrong provision
«"thin its powers

which val idates them Wh' "
passes an order which ^
Pompetenoe, i, cannot fal
P rports, to be made under
unHo ® Shown to beunder any other rule.

Provided that +Kq ,authority to make it unr'"^'''"® had
provisions of lau, mi under some other
by oversight' or mistake dn^ 'heir authority
any authority sZn ty ZT away
just ify a rule the rul^ ; + order to

'ts face under what parncuia^f
's heing made , ®®^tion of
Justified under -the ru%
non-reci tal of the fact th +

-i l l not make the ru'f bad

the Act it
ruIe can be
power, the
has been so
on i nval id."

.A"

Por the above reasons i +easons i t is submitted that
e -pendents had fai led y ip their buty to

appreciate correct ly thf> ni ■ ^y  the claims of the anrm i ■ i
appl icants and—d .he obsorva.ionsof fheFu. l Sanch in

this regard.



:  : 14 : :

8- The respondents' contention is that the

appointments were not to be continued pursuant to the

~y instruct ions issued by the DOPT dated 30.3.1988. The

appl icants cont inued upto 1995 under the interim

orders of the Court. The mere claim that the

appl icants stood on a different footing than their
V

col leagues in Group'D' simply because they pass the

type-wri ting test at the stage of their initial

appointment cannot help their case because the nature

of the test is different from the test conducted

during LDGE in terms of Rule 11 of the Recruitment

Rules. It is stated that this distinct ion was

r  accepted by the appl icants before the Division Bench.

They had not become ripe for , reguIarisation on their

seniority or they did not avai Ta I I the opportunity

to clear LDGE in the intervening period. The quota

for LDGE couId not be fi l led up and even i f the

appl ican'ts had exceeded the quota, they could have

been adjusted against future vacancies. The

respondents did not consider it proper to relax the

rules in the instant case. Only one appI leant was

ini tial ly appointed as LDG on adhoc basis in 1982 and

cont inued t i l l 1990 and thereafter cont inued under

interim orders. Thereafter 29 persons were ini tial ly

appointed on adhoc basis in 1985 and 21 persons were

appointed as late as 1988. Thus, it cannot be

construed that al l the appl icants had been continued
I

by the respondents on adhoc basis as LDG for very

long periods. The next point made out by Shri

Ramchandani , learned counsel appearing on behalf of

y  the respondents is that there are 278 educational ly

^ Group'D' employees senior to the Junior
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most appI icant who would b© prejudiced and can stake

a claim for promot ion. The ground canvassed by Shri

Ramchandani is that where rules are to be relaxed,

such relaxation should not be prejudicial to the

other employees and transgress their rights. These

educat i onaI Iy qua I i f i ed LDCs e i ther initial ly did not

apply or did not qual ify at the t i me of ini t ial

recrui tment. This mere fact should not cause

prejudice to their rights. Even in the Const i tut ion

Bench order of the Hon'ble Supreme Court in the case

of State of Jammu and Kashmir Vs. Tr i lok i Nath

Khosa. (1974)1 SCC 19 it is clearly laid down that

Government can alter terms and condi t ions of some of

i t s employees uni lateral ly and for this purpose

consent is not a precondi tion for val idi ty of the

rules of service. The fol lowing propositions were-

laid down in Khosa's case -

(i) A rule which classifies employees for
promotional purposes, operates on those who
entered service before the framing of the
rule. This rule governs future right of
promotion of those who are already in
^erv i ce.

( i^i ) Employment under the Government may
•  j originate in contract but the Government
.  8 o,f his office. His rights and obl igations

are statutori ly determined. His consent is
not necessary for the same.

(i i i) Where a party seeks to impeach the val idity
of a rule on the ground of i ts violation
under Article 14 of the Const i tut ion, the
burden is on him to plead and prove • the
i nf i rm i ty in the rule.

9. The learned counsel for the respondents

urged that there is no discrimination meted out to

the appl icants and they do not form a separate class.

7
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Hon'h, . fol lowing observations ofble Supreme Court m the oase of Tr,. v "

Khosa (supra) to buttress h,s poin,\

ni-c lass i ficat ions
™":^o-dist inctions are f
egal i tarian 'faith ^ ^ f^else to our
straight-forward classi'fic f ^ ' e ' and
promot ing relevant plainly
const itutional val idity t ""®"
^es'ficat ion is .to undo equal ily."

10- It 1 very necessary to take note of th
-^®ePuent events whioh have a■vitaI hear■
issue. The sth "' ' bearing on thise  subsequent events' u,oevents were stated in
addit ional affidavit evm •

r  explained on behalf\  respondents fi ledf"od on 29.7. 1998. The repiv to thi
Addi tional affidavit was fi i a
fan, . fi led on 3.8.1998. Thefects ,n this additional affida ,
,  . ®^^-'bsvi t were f i led at ourinstance. jhe r

affid , Additionaldf respondents are as under -

2. During the course of h^ •
the Hon'ble Cen t rJ?''""L®" ' 98
Tribunal had e 'Administrative
Respondents can f i I e^an^af f ' d '

.  . . , ^''^dermentioned aspects ? ^ the
\) Ca) The number of selft^ri

nominated by. the ^ candidates
Commission for anno- "^taff SelectionAFHQ/,nterServicSS^S;~,^- in

'  grX''"°V'°'' '^®Pdrtmenta I
appointment as LDC ha= k 'c^ees fortO% to 15%. ''®® been raised from

^  '® submi tted thataffidavi t fi led by counter
^eply to para 9 of
submi tted that respondan! ' ,appoint candidate^ bound to-.^^lAotion Co:m?snon™™"t'r S'Af'f-Clerk s Grade Examinat ion 'igg

'® submitted that Qon
tv^ 9^®de of LDC were i es in the

■  fj'action Commission for
^  the basis of '^ecrui tment on

mat ion, 1996. Based on^th ® ^""^deon the results of
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a  1 ist containing

IhJ llLs 0^899 selected candidates have
. ̂^en "^^ceived tncn, the Co^.ss.on^

°L ''sr.ecTeS' candlLtes on
compTetion of pre-recruitment formal ities.

s  ' it is further submitted that, the quota forgroup'D' employees for appointment as LDCs
in AFHQ Clerical Services has been raised
from 10% to 15% vide an amendment earnle

in the AFHQ Clerical Service Rules
,  05 May 94 " .

.  In the reply the most important point made

PV the appl icant was that against 980 vacancies
referred to the SSC only 899 names of selected
candidates were sent .for appointment. There are 81
more vacancies sti l. l ava i I ab I e to the respondent s.
The appl icants are only 44 In number. They can
easi ly be accommodated against the said vacancies.

It is stated that on an average at least 50% of the
candidates do not uItImateIy join the service and
thus 'there would be more than sufficient number of
vacancies avai lable to the respondents to accommodate

the appl icants in Group'C' posts.

12. We have careful ly considered the rival
submissions. We are convinced that in terms of the

Ful l Bench orde.r, the appointment of ' the appl icants
can only be referable to Rule 9(3) ibid. These
appointments cannot be cal led the appointments debars

the rules. , There was a process of selection
involved. The appl icants were continued albei t under

stay orders for sufficiently long, time because they
were educational ly qual ified. They responded to an
invitation to compete and because they qual ified in

the test, they did form a separate class. Not only

that they earned increments; they crossed the

L-
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efficiency bar; and their performance was considered

to be adequate and acceptable. The question at issue

is whether the respondents are just ified i n

exercising their power of relaxation under the rules.

We do hold that there can be no quest ion of cutting

into the direct recruits' quota for accommodat ing the

appl icants but being statutori ly recruited under Rule

9(3), do they not form part of this quota? Those

orders, to be passed by the respondents in respect of

the l ist of candidates approved for appointment by

the SSC in resppnse to the 1996 reference, have to be

given effect to. Even so, the rep-ly of the

appl icants to the addi t ional affidavi t that st i l l -81

vacancies exist has not -been countered or

contradicted by the respondents. In these vacancies

the appl icants claim to be regularised. Even if we

i  assume that al l the appointees would Join as per the

offer given, 81 vacancies stare at the face of the

respondents. They have to answer the quest ion

whether it was not for this purpose Rule 9(3) ibid

;  was framed or not." Rule 9(3) may be was a measure of

i  ̂ convenience. even so, it was a statutory rule. The
I  '
I

j  appointments were made under that rule. They were

.  - continued under that rule. The appi icants are

qual ified ' and they have served the department

creditably as LDCs. We hold that they form a class.

The respondents, therefore, should look into this

class of persons, namely 44 appl icants who wait to be

regularised when vacancies sti l l exist and vacancies

even as late as 1998 could not be fi I led by the SSC.

The appl icants claim that 50% of the candidates

s.elected by ■ the SSC normal ly do not join. Let us
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assume that 90% of the candidates would join and 10%

would not. Even so, to the vacancies thus caused

what is the answer of the respondents? They haVe

again to refer the matter of fi l l ing up the vacancies

to the SSC who in their turn wi I I take at least on an

-average 18 months to two years to meet " the
I

requisi t ion by the process of advertisement,

examinat ion, selection, verification and. appointment.

The purpose of Rule 9(3) was not to keep a vacuum

gaping and imploring the employers to ask as to how

they react to these vacancies. Wi l l the employers

repeat and say that these vacancies wi l l st i l l ^be
a  ̂

open and vacant for some more time and wi I I remain so

ti l l the SSC fi l ls them. That would be denying a

just redressal of a vaI id grievance of the

appl icants. The employer's claim that seniors in

Group 'b' are, wai ting in large numbers, has not

answered one point: that these seniors in Group 'D'

cannot encroach on the direct recrult quota. The

appl icant's appointment however .under Rule 9(3) makes

them a part of direct ly recruited quota under Rule

9(1). In fact Rule 9(3) cannot be. read in a

disjointed manner. If Rule 9(1) prescribes direct

recrui tment. Rule' 9(2) speaks " of again adhoc

appointment when vacancies are not fi I led up. Rule

9(3) must be also read as part of the same genus. We

hold that the selection of the appl icants made under

Rule 9(3) through a competi t ive test distinguishes

them from . others and they have to be treated as

separate from the rest.
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14. After 1995, al l Group'D' employees are

treated al ike. Vacancies can be fi l led up either

P under the 15% prcmctee quota or under 85% direct
recruit quota. We do agree with the respondents

counsel that after reversion the promot ionaI channeIs

of everybody becomes the s,ame in Group D and tine
promotions can be only in accordance wi th the rules

but the selectees under Rule 9(3) cannot be wished

out of existence. Even to fi l l the existing gap, the

respondents can come back to Rule 9(3) and redress

the grievance of the appl icants.

15 vVe. therefore, direct the respondents to

consider,under Rule 20 as .we I I as Rule 9(3), in view

of the above - decision of the Ful l Bench the case of

absorption of the appl icants in the unfi l led posts of

LDC. We also hold that during the period of service

gap from 1995 t i l l th.e-date of their reappo i n tmen t

they wi l l- not be ent i t led to any pay and perquisites

as LDCs on the principle of no work no^ pay. Once

they are now admitted'and posted into the vacancies

v' existing under Rule 9(3) it is only for

regularisation as LDC from, the date ■they are
considered for such appointment to the vacant posts.

There cannot be any more adhocism in this exercise;

after three or four rounds. of l it igation, the

embattled employees would normal ly expect a final ity.

With regard to the benefit of past service, the
■ retrospect.i ve b.enefits claimed cannot be al lowed by

this Court for two reasons. No Court can subst i tute

for the competent authori ty and assume the power of'

relaxation i tself. Right or wrong, the power of

U...
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relaxat ion conferred bx the statute has to be
^ exerclsed^ on,x by the respondents. Once such a

relaxatron ,s assumed it can be only fdr the vacant
posts existing at the time the regularisation order
1= issued. The respondents shal l 'in considering the
appcntment also take a decis'ion on the pas, services
Of appl icants. Because of the gap of three
years, such past services would no, ip ap facto

the appl icants to claim seniori ty oyer the
direct recruits. Either on a representat ion by the
aPPi icants or on their own, the respondents shal l

.  consider (a, whether to recognise past services, ' if
4,^- so (b, where wi l l they be placed as far as senior,ty

is concerned^ «e suggest and commend the respondents
the principles laid down by the Apex Court in the

^3. UnioAoiJttdUA
tgga (.) s.c. 265 for f,Xing the order Of

Pr,®,i.isation - between direct recruitx; Rule 9(3,
employees, and promotees.

/

f  16. We
CIa\  therefore, direct the respondents to

r  y the appl icants f or t he vacan t' pos t s. For
this purpose they may either „ait for ,he ultimate
tal ly tc find out whether al l the appointees have
joined or not but ifno, but If they are satisfied that even if
al l the appointees are going to join and sti l l there
wi l l be more vacant posts than the appl loant's. they
can forthwi th consider and, exercise the power of
relaxation both under Rules 9(3) and Rule 20 ibid
-thin a period of six weeks from the date of receipt
Of a copy Of this order. ,n doing-so, they shaM

\
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also consider as to how the past services of the

appl icants be treated. The O.A. is disposed of. No

cos ts.

(Dr.A. VedavaI I I)
Member(J) Member(Admnv)
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