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Horn "ble Smt. lakshml Swaminathan, Member (JI).

The  applicant has

seniority lists of

challenged

Head Clerks/Technical Assistants in  the

1998

e Applicant.

... Respondents.

A, CL Aggarwal with Shri R. Bansal for

o
oY

the combinead

Central Indian Pharmacoposia Labhoratory (hereinafter referred

to as “ithe Lasborstory’™), Ghaziabad issued by

dated 1.4.199% and 1.4.1997. She  nas

claimead

the respondents

that her
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services as Head Clerk w.e.f. 29.3.1979 till 2.8.1987 gh
-ghe counted towards her seniority which -has not been done by
D¢ .

the respondents.

Z. The brief facts of the case are that the
applicant was appointed ss LDIC w.e.f. C14.6.1966  in Lhe
office of Respondent 4 and promoted as Une W, e.Ff,

22.11.1971. By  order dated 725.4.197%, she was promoted as
Head Clerk on  the nrecommendations of the DPC in s puirely
temporary capacity in the vacanov. created by the appointment

of Shri Y.K. Dutt to the post of Offi&e Superintendent, CGHS
’ ~
Ahmedabad on daputation basis for a period of one year w.e.f.
29.3.1979 and until further orders. By this order, she was
also placed on probation for a period of two years. Sha
claims bthat as  she haﬂ omntinueﬂ in £he post of Head Clerk
without any interruption or any braak of servioe, as  Ehiri
Y. K. Jutt on his reversion did not Jjoin as Head Cler¥ but
doined as Office Sup@ri;temdent, her servic&s from 29.3.1979

should count towards her seniority. lLater, another Office

Order was issued on 4.8.1982 in which also it is stated that
ot bthe recommendstions of the DPC, the applicant Was

- .
appointed to the post of Head Clerk in the same scale of

Rs. 425788 in the lLaboratory w.e.f. 3.8.1882 in & temporary
capacity and until further orders. She has pointed out that
in the second order there was no mention of any probation

[

peiriod.

.. Respondent 4 had issued a combined senfority
List of Technical Assistants/Head Clerks working in  the

Laboratory as on  1.4.1995 by memo dated 29.6.1995 against
. ¥
which she submits ‘that she had made ﬂk@ reprasaentation  on

%.8.1995 which was rejected by memo dated 29.4L 1995 The

B
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5. 1979 0T is nowhers2 mentioned that her services a3
A

applicant has submitted that in the appointment. letter

Slairk, @van theugh on Laemporary hasis, will not count towards
her seniority. Latar, Respondent 4 @lso iesued  Lwo  mars
combined seniority 1ists  of officers in the grade ot

Tachnical sesistants/Head Clarks as ob 1.4.1996 and 1.6.1997

which waere similar o that issuad on 1.6.19985, i which

Respandent 5. Shiri R.C.  Saxena 15 shown senior to her,. She

nad made Turther representation against the Tatter senlority

1iet which by meino dated 11.7.1987 1% anid  to  have Psereen

forwarded to the competent authority for consideration.

4. The main contantion of the applicant o tihat
1

zince she had continued to officiate in the post  of Head

Cy

3

¢

S

Clert from 278.3.1 ., har sarvices from that date should

count tﬁwﬁrd$' seniority. ohri M.K.  Gupta, learned counsel,
has relied on the juag@m@ntg af the Supramns Court in State of
yest Bengal & Ors. Vs. Aghore Nath Dey & Ors. (JT 1993(21
sc s98), T.XK. sukhija & Ors. Vs. Union of India & Ors.
cukhisa (1897(6) SCC 406 and Kuldip Chand Vs Union of Tndia

(1945(5) 5CC GEMH. Mo has submitted that there is no

why the services of the applicant @3 Maad Clerk i om
20.%.197%, which promotion has hash given on the hasis of thea
carommendations  Of the DPC should not he countbed towards her
spniority. He has submittad that aven tnough anothar o der
was Jssued on 4.8,198é that she has heen prom@ted again  ON
rhe recommandations of the bPC for appointment &s Haad Clerk

o

w.e. T s, 68,1982, she did not question rhat order at that

stags bhecause the matiter of her seniority was nat at issuae.

s

She had represented mpainst the zeniority 1ists o 199%  and

196 and thereafter filed this O A, on 231.7.1887. T the
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circumstances, she has submitted that the 0.A. is . barread
by limitation relving on the judaement of the Suprems Court

=

i

v Kuldip Chand’ s case (supra).

.

-

5. The official respondents as well as Respondent 5

have Tilad replies and we have heard Shri A.C. Aggarwal and
Shri M.L.  Sharms, lesrned counsel. The officlal respondents

in thalr reply hawve submitted that the applicant WES

,

vintad as Head Clerk in the vacancy craated by S

nrio YLK,

[CRaNs
Dutt who was sent  on deputation by the order dated 2%.4.1474%
in & gurelg Lamporary  capacity. In b@twean/a post of OFffice
Superinténcent was created by order dated 29.8.1980 and Bh}i
YK, Dutt was appointed on this post on ad hoc hasis in CIPL

Ghaziabad w.a.T. 8.12.1988. Thay have stated that he wasz

appointed on ad hoc basis ss the recruitment rules waere not

in force. He was  regularised  in the post of
Superintendent after reacommendations of the DPC only  on
31.7.1982 by which time recrultment rules had aslso  been
finalised on 19‘7;1982. In  the resultant  vacancy tha
applicant was aﬁpointed as Hesd Clerk on regular basis by

rder dated 4.8.1882  w.e.f. 2.8.1982,  According to  them,

&y

therafore, the applicant was serving only on ad hoo basis as

G -

Hesd Clerk w.e.f.29.2.197% +to 2.

o

3.1882. They have also

P

submitted that they had issued a combined s@nlority list of

T
i

egchnical Assistants/Head Clarks a% an 1.7.1987

{(Annexure~VIT) in which the name of the applicant does not
figure, whereas the nama of Respondent 5, Shri R.C. Saxena,
1s shown at Serial No. 3 bhelow that of Shri  v.K. Outt.

They have also referred to the noting done by the applicant

Hherself on 20.7.1982 wherein she has shown  three other

covacderobion Jar B>

candidates as being eligible fmr(_ the post of OFffice

Superintandent. In  this list, the name of Respondent & i

Vs
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included. According  to them, even when the casa wai senl by

B e Labsratery

-4

zha being in the adwinistration was well aware of the same

Gibu to the compatent authority For holding DPC Tor regular
appointment in the post of Office Superintendent by leltier

dated 28.7.1882 the aspplicant had put  har stoanatures
3 fdh)

1

indicating that she was only officiating as Head Clerk on ad

N

hoo basis and was nob eligible for considerstion.

e

. The reply of Respondent % has also  taken 2
wimilar stand that the applicant was not entitled to oount

- -
X

har services from 29.3.79 to 7.8.82 or being placed senior to

e

n Lhe combined seni

[N

fiim rority 113 A number of cases have
heen referred to in the reply and we have also considered the

submissions made by Shri M.L.  Sharma, learned counsel.

7. A praliminary  objection of  Jurisdiction wasz

taken by the respondents. dowever, in view of the Tribunsl s

arder dated 1.8.1997 we need not ao further into this lssues.

=

s
o

sanother praliminary . objection taken by the respondénts,
that of limitation. They have submitted that & seniority
lTist had been published as sarly as 1.7.1982 Tollowad by the
seniority lists of 1.4.1995 and 1.4.1996. They have a&lso
submitted thét even to the senicority list published by  memo
dated 29.6.1995 the applicant has admitted that she has mads

b o ,.
a detaildrepresentation only on 4.8.1885, in continuation of

Y

har latter dated 4.7.1995 which did not. contain anY
onjections, Thereforé, as  per note to  the mamo tatad
28.6.199% the seniority list of 1.4.1995 has to be treated as
fiﬁél. They have ‘ also submi tted that rensated
rebrs sentations do not extend the period of limitation as the

cause of setion has arisen &% early as 1.7.1987 when tha

First seniority list was issusd. They have submitted that
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and they have drawn attention to the'noﬁe put- up by—far soon
thereafter deted 28.7.1982 in which she has given the names
of @ligible candidates Tor consideration for appointment to
the post of Office  Superintendent in the Laboratory.
Howaver, we Tind that by the memo dated 1?.7,1997 Respondent
4 had sent her representation dated 9.2.19%96 to Respondent 3
for necessary action at théir end and in the circumstances of
the case this cannotb be congidef@d to he a case of repested

representation which is harred by limitation. In the Tacis

and circumstances of the case, the bar of limitation urged by

the respondents is not applicable and 1z - accordingly
rejectad.

8. - ~ Coming to the merits of the ease, the main
aquestion for consideration 1is whether the office order dated

25.4.1979 appointing the applicant as Head Clerk in a purely

temparary capacity  in the vacancy coreated by the appointment

of Shri ¥.K. Dutt to the post of Office Superintendent For

the period of one vear w.e.f. 79.3.19879 and until further
orders can be considered as an appointment according to the
rules. Interpreting the Judgement in The Direct Recruit
Class-IT Engineering Officers” Association and Ors. Vs,
State of Maharashtra and Ors. (AIR 1999 SC 1687), in the
case of State of West Bengal & Ors. Vs. Aghore Nath Dev . &
Ors. (1893(3) SCC 371), a three judge Bench of the Supreme
Court held as fdllows:
"That to enable his senliority to be counted from
the date of initial appointment the incumhent of
the post has to be initially appointed according
to  rules. . Thus “where initial appointment iz
only ad hoc and not according to rules and made
as  a, stop gap srrangement, " the officlation  ia

such  posts  cannot  be taken into sccount For
cconsidering the seniority". ) ’ '

Ve - | ‘
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The leatrnad counsel For the applicant relied

on the judgement of the Supreme Court in I.K. Sukhija's case

(supra). In this case the Supreme Court has held s¢ Tollows:
"What emerges from the above discuszion is that
the promotions of the appallants  as AES
(Flect.) were Lot contrary to any statubory
recrultment rules. Even 1T we proceed on  the

hagis " that in the absancé of statutory rules
the dralTt recruitment rules of 1869 were

applicable, what we find is that the appellants
ware eeligible Tor promotions and their cosses
"ware  duly considered by the DPC. They were
promoted after they were found suitable by the
DPC and their promotions. were made according to
their placement in  the merit Jlist and not
according to  their saniority. When-  the
appallants weare promoted, Fhouah on hoo
bazis. clear vacancies were available in  the

&

promotion guots, The only reason for makino
their anpointments as temporary and ad hoc was

that the draft recruitment rules could not  he
finalised till 1975, There was no unusual spurt
in  the construction activity between 1970  and
1977 which necessitated giving  of urgent
tamporary promoetions. For all the reasons
stated above, 1t is not possible to accent that
the appointments of the appsllants as AEs,
though  temporary and ad hoco, were hy way of
stop-gap arrangemants only”.

_ R {emphasis added)
The appaeals filed by the appellants were allowed

and the judgement of the Tribunal was set aside holding that
the appellants are entitled to get their seniority counted

from the detes they were initially promoted as AFs (Flect. ).

9. We have also ssen the other judgem@ntg relied
Uupan by the applicant. The respondents have submitted File

Mo. CIPL/1128  for our - perusal which contains the Office

-,
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Order dated 2%.4.1979, the minutes of the DPC neld on
29.3.1979 and the statement of case. The DPC had met to

consider the guestion of promotion to the post of Head Clerk

2

and UDCs in the Laboratory. TIn the statement of p.gé, it 1w

]
—~
iy
=
&
o
-+
=
o

t as per the recruitment Rules the post of Head
Clerk which is a selection post has to he filled from amongst

the UDCs with 5 vears service in the arade. In the seniority

=

st of URCx, the applicant s name is placed at Serisl No. i
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showing her date of appointment as UDC on regular ba an
1%.12.1971,and Shri Rajendra Prasad, UDC at Serisl No. 2.

The DPC found that the applicant "~was the only eligible
candidate for consideration for promotion to the post ot Head

Clerk. Tt ia also noted that as. the vacancy occurred on &

e

point reserved for SC candidate and no. SC candidate fulfilled

the reaguirements - of the recruiltment rules, the nPe
racommanded that the r@aervation.may he carried forward and
the vacancy be Tilled by a general candidate. Accordingly,

the DPC had recommended promotion of the applicsnt  to the

post of Head Clerk w.e.f. - 29.3%.1979. Although from the
winltes of the DPC held on 29.2.197% it appears thast the

applicant had been racommended for promotion to the post of

o

Head Clerk in the vacancy w.e.f. 79.3.1979, however, we Tind

that in the office order dated 25.4.1979, the applicant had

only been given promobtion on a purely temporary capaclity 1in

the vacancy oreated by the appointment of Shri Y.K. Dutt to
the ﬁost of OFfice Superinténdent onldeﬁutation for & period
of one vear and until tfurthef ordérs. This order does not
show that thare Qag a clear vacancy against which the
applicant had been appointed. Subsequently, another Officse

Order has also been issued dated 4.8.1982 again promoting the

applicant as MHead Clerk on the recommendation of the DPC

w.e.F. 3.8.1982. The respondents have submitted that the

DPC nroceedings leading to the later order dated 4.8.1982 ars

'

ot available.

8. The oguegstion, yh@rt“

Lod to bee. immed ) :

Order dated 4.8.1982, if as the anﬁlnﬁant claims she already

£

stood promoted on regular basis Trom 29, 3. 19767 1t is also

arisas as to why O0Fffice

relevant to note that even after the Office Order dated

4.8, 1987 was issued in which it has bean clearly stated that
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the spplicant has heen nromot@d as Head Clerk in dale of

)V-R$.425w7mm w.2.T. 3.8.1982 in A& tempoary capacity_and until

Frur ther orders, the appliaant‘hag not raised any nhiection as
to why this order was required )if as sha, claims she nas
alresdy been appointed in that post by the garlier @fT.
order dated 25 4,1979. Tt is also seen that the affice Order

dated 25.4.19789 is not exactly in terms of the

recommendations of the DPC minutes of 79.3.1979 because in

the minutes itself rhere 3¢ no  mention at @ll of the
appointment of Shri  Y.X. putt  to the post of Ooffice

super intendent, CeHS Ahmsdabad., on deputation bagié in which
vacanoy.the applicant has' bheen ﬁromoted and posted as Maad
-Clerﬁ for one year and until further orders vw;e,f.
29.3.19?9.v The office order datad ?5.&.19%9 has been issusad
under reference No. CIPL/T12@ from the same file that has
heen submitted by the respondents for our paerusal. Tt may ne
mentioned here th%p this file was submitted when Shri M. K,
@upta, Jearned counsel for the applicant, submi ttead ihat t.he
regpond@ht$ have taken the relevant files from the applicant,
which were earlier in her ouétody i her official capacity as

Head ClerkIUnder due recelipts.

1. The apmlioanf harself has attached a copy of the
Seﬁimfity 1iet of Technical Assistants/Head Clerks as  on
'1,7.1982 buf without the covering note in which Shri  R.C.
Sa#%nafg name appears at Serial No. 8 and is shown to  have
ween appointed as Technical Assistant on regular bhasis w.g. T
5. 18.1979. The applicant’s counsel héé very vehemantly
submitted that the combined seniority of 1887 was nE Gl
circulated, and  so she eould not have ralsed any objections
parlier. The office order relied upon by the applicant doted

75 4.1879 clearly states Lhat the spplicant 1s promoted on a
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purely temporéry_ capacity in thelvacancy of Shri Y.K. Dutt

. For one yzar and until further orders. From tha file CIPL

1120 we are unable to come to a conclusion that the DRPC has

been held in accordance with the relevant Rules or that the

Office Order dated 25.4.1979 has been issued in terms of the

DR recommendations. In  the DPC proceedings, there' is no

\

indication of zone of consideration of all eligible officials.

for promotion and the grading of the officigisconsidered, abd Fi;,

s is stated to be a promotion by “Selection® method as per

thi
-Recruitment Rules. Therefore, in the circumstances of the

case,'we are unable to accept the contention of Shri MK .
éuptaﬂ.learned counsel that when the -office order dated
4,8;1?82 was issued promoting the applicant again to the post
of Head Dlerk w.e.F. 3.é~l§82, shae could kKeep ﬁum and there

was no nead for her to ask why such an order was required to

be issued agaln because the seniority as such was not in

vﬁssue then. This .also leads us to the conclusion that the -

sarlier Office Order dated 25.4.1979 was hot &n abpointment

‘<&again$t & clear vacancy or in accordance with the rules.

12. In the facts and circumstances of the case,

the Judgement ofr the Suprems Cou%f in I.K. Sukhija’s°‘ case

(subra), will not assist  the - applicant to couﬁt her
continqmus officiation in the post of Head Clerk towards
seniority from 29.3.1979. We have also consideréd the othesr
submissions made on beﬁalf of the applicant, but find no

Justification to interfere in the case. -
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result, we Tind no  merit Iin this

accordingly dismizsed. No order as to

St . Lakshmi Swaminathan)
Mambar (J)



