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central AO^INI STRaH TRIRUflAL P RIN CIP aL B Ef\! CH

0 A No. 1744 oP 1997

Neu Delhi; this the f- day of
RON «0L E PI R. S. R. aDIG E, UI CE CH AI FT! AN ( ft) .

HOM'BLE PIR^KULDIP SINGH, PlEnBER(3)

Shrl Chi ran ji Lai,
r/o RZ 62,G9li No.5/5,
Sag arpur Plain, Psnkha fbad,

N 9u Del hi ,,

( BY Adv/ocatss ^ ri O. R. Gipta),

Versus

1. Union of India
through
Sscratary,
Plinistry of Psr^nnel,.
Public Grievances andPensans,
(O^ tt, of PersDnnol & Training),
North Block,
Neu Delhi,

. flppli cant,'

2» Secretary,
Plinistry of Defence,
South Block,
Neu Delhi,

Ch ai CT an,
Union public Service Qsmmission,
Chaulp ur Ho use,
N 8u Cfelhi,

Secretary,
Ministry of Ch^icals & Fertilizers,
Deptt, of Dnericals & Petrochemicals,
Shastri Bhguan,
Neu Delhi, « Respondents,

(By Advocate? Shri VSR Krishna)
ORDER

iRON'BLE MR. 3, R. aDIGE. VICE CHftlfTlflNfaK

f^pli cant impugns the Disciplinary Authority's
order dated 17.12. 96 (Ans^axure- ft I) imposing a 20 ^ cut
in ^pli cant's pension fo r 5 years, and seeks oonsequi^tis
benefits*



2. By dated 1B»9,94 (^nn exure-^Tj^an
0xpl aHation uas called for from spplicsnt as to uhy

hs, while functioning as Asstte fin an ci al Adviser

In Defan 03 nini scry (pension PJaction)^ countersign sd

the order sanctioning disability pension to ex-gunner

Chettan Prakash by restricting, the sanction to 1 year

u, aeft 1®4,88 debits the clear cut advice of the

l?^sl Adviser, 9ef en ce Mini stry that the Suprone

QDurt*s order dated 2*5,88 in compliance with

uhi oh the disability pension was being granted^

sbipulated no such restriction, and further the

sanction oountersignsd by applicant was also silent

about the further cxjurse of action to be t^ki^ beyond

31. 3.8 S,

3. Applicant submitted his explanation on 12.12.94

(finn exurs- A3) in which he denied any wrong doing.

Not satisfied with the aforesaid explanation,

rajpond^ts initiated proceedings fo r a minor penalty

under Rul a 16 CCS(CCa) Rules, 19 65 vide Mgno datad

12.3.96 (Annexure-a5) 9

5. toplipant submitted his explanation on 29,3.96

( Ann exurs-a6) ,

S. . MeaniJille as soplicant had retired on sUp erannuatii

on 31.5,96, re.-pondents by Memorandum dated 12,7.96

(Aniaxure-a7) dedned the said Droceadings to be proceedings
under Rule 9 CCS( Pension) Rules, 1972 and the competent

authority had proposed that sppli cant's neqlip an ce

(smphasis supplied) merited a token penalty in applicant':
pension of fe, 50/» p,m, r one year. Applicant was given
an opoortunity to file representation, if any,

^plicant submitted his r® resentation on 24,7,96,

O- '



8. TheraiJpon re^ondents sought UPSC®s adwi ce

on 20.9,96 , The UPSC in their aduice dated

20.11. 96 held that ?ppli cant h ad b ean guil ty ofnagliganc
as uell as

Airave ml scon dust (gnph asl s supplied) and recoinm gn ded

a 20 cut in applicant's adnissible pension fo r a

period of 5 years*

9. Accepting the UPSC's advice, respondents issued

the imp Lg n ed o rder dated 17,12.95, and ui th it

enclosed a copy of IPSC's advice dated 20,1 1. 95,

against iJnich ^plicant filed the p rasent 0 a.

10. !J|pon completion of pleadings this Oa uas heard

by a Division Bench, and in the light of ths rulings

in Suresh C. Singhal Vs. UOI & 0 rs. 1992(l9) aTC 17

and Chi ran jit Singh Khurana Vs. LDI 1994(2) SLD 3®

uith ijTich the Oivision Bench differed, a reference

uas made to a Full Bench of the Tribunal. uh ether

i) Under .Rule 9 CCS(Psnsion) iRules, 1972 the

mOTorandui) of charges issued against the

applicant under Rule 16 CCS(CCa) Rules, 1965 for

imposition of a m ino r p en al ty can be continued

after hi s r ati rdn ant under sub-rule (2) of

Rule 9 or such proceedings automatically

caasoflaf ter hi s retirenentj and

ii) in proceedings under Rul 0 9 CCS( P^sion)

Rules,1972, a further show cause notice

needs to be given to the ch arg ed o f fi cer

together uith a copy of the advice received

from the UPSC as provided under Article 311

(2) of the (Dcnstitution and p rincipl es of

natural justice.
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11, A Full Banch of the TribunaX^~in its order

dated 22. 49 99 ansuergd both the points referred to

it in the negatius.

12» In the light of the abousj ue are now

Called upon to adjudicate on this 0 A*

1,3. .lite have heard spplicant's counsel ri D. R..

Gupta# r a gn o n den t s * counsel Sh ri 1/3 R Krishna,

14, The first ground taken by ri D.R.Gupta

is that applicant has been imposed a m a jo r p en al ty

of 20'^p^BiQn cut, without euen holding an inquiry^

and by following the procedure adni ssibl a only for

imposition of minor p laities under Rule 16 CCS(CCa}

Rul es.

15. Secondly it has been urged that IPSC's advice

should have been mads available to applicant in acrordanct

with Article 311(2) and the principles of natural

justice. In this connectionj, the ruling In Khurana^a casG

(supra) has been relied upon,

1®* Lastly 3nri Gtp ta has contedsd that ^plicant

ODmmitted no misconduct at all, much less grave

misconduct, Hg has argued that misconduct has been

defined as a forbidden act, or imp lOp er or wrong

behaviour iteidi is wilful in character. It is synonymous

with mi sdSTj eano ur, and is not mere n^ligence, or

carelessness. In this connection, he has placed

relianca on the rulings in IDI \/s. B.fihmed 1979(2)

see 285 and State of Punjab 'xJs, Ram Singh 1992(4) SCC 54

which define uhat i s mi scon duct. Relying upon the

Hon'ble Sup ran e Oaurt's judgment in D.V.Kapoor' \Js, UOI

1990 (14) aTC 90 6# it is contended th at the exercise of

rv
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the power of the President Is hedged uit1i a condition

.  precedent thgt a finding should be recorded either

in a dsp qrtm ental ̂ qui ry or judicial proceeding

that the pensioner committed grave misconduct or

negligence in the disdiarge of his duty (Jiile

in office « but no such finding has bean recorded in

the present case and in the absence of such a finding

the President is without authority of law to impose

a penalty of withliolding pension as ameasureof

puni^rnent either in utiol e or in part permanently or

for a specified period^'

17. IJB have coohdiidered! these contentions

carefully,

18. In our considered opinion, even if the

rasponden ts h ad acted in acoordance with DP &T's QM

dated 31,7,87 as contended by them, they ^ould have

flyen applicant an opportunity to meat the ajeclfic
0 f g rave

imp utation/ni scon duct b efo re hoi ding him guilty of

the same. It must be rengnberad that the ffi sciplinary

Authority himself had com e to the tentative conclusion

that the epplicant uas guilty not of g rave mi scon duct

but only of negligence and had^by impugned

manoranduii dated 1 2,7, 96^ ask ed him to ahow cause

against a token cut in pension of fe.BoA p«m. for

a period of one yeair, applicant had been asked to meet

the charge only of negligence^ aiidi implies some

act of omission and he had accordingly replied to the

sane. However, on the.basis of UP5C«s advice oontained
in 1 Goter dated 20,118 95 that there was not only neglioe^c
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on ^plicant's p arfc but h© uas also raqrrfrffsibl ©

For grave mi scon duct ch implies some grav© act

of omission^ if)© Disciplinary Authority dianged

his mind and ui thout gi ving .opportunity

to spplicant to meet th© sp ©ci f i having

committed g rav© miscjonduct, agreed with the Up SC's

advice^and by his impungBd order dated 17,12.96

greatly enhanced the p roposed p enal ty fromj^^mere cut
f\

in p ©n sion of fe, 50/™ p,m, fo r a p erio d of one y ©arj to <t

20'^ cut in applicant's pension fo r a period of flue

y ears.

not giving applicant a reasonable

Opportunity to meet imputation - of h aving oDmrnitted

g rav© mi sconduct before the issue of impugned order

dated 17,12.95, there has bean a denial of the p ri n ci-pl es

of natural justi ce, u/ii ch gravaly prejudiced the

applicant. Thi s by ' i tsel f is sufficient to warrant

judi ci ai . interference in the imp ugned o rder dated
17.12.96.

result, the Oa succeeds and is

allowed to the extant that the impugned order dated
17.12.96 is quashed and set aside. .fipnli cant's
pension together with arrears diould be restored

within 3 months from th e d ate o f r eceip t o f a ospy
of this order. It will be open to re^ondenfcs to
proceed against ^plicant in accordance with law, but

dalng so th .y ,hould Keep spuerely In yl eu, the
fact that applicant h as sup erannuat ed on 31,5.96 and
Uduld already have undergone suffldaat mental stress
in this Case. No costs.

(KULOlp SINGH ) . ̂  r ■
I*) * S.R.adIGE)

VICE CHaIFWaNCaK
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