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CENTRAL ADMINISTRATIVE TRIBUNAL

PRINCIPAL BENCH: NEW.DELHI

OA NO. 1735,/97

New Delhi . this the 2^/H day of July., 1998

Hon'b1e Shri N . Meinbsr fJ)

Hofi ■' b ( is Sh r i S . P . R i s wa;3 . Menvber- (A .

D . R. Ksp i 1 a
r,/o A-1 79 . Dayar'^sno Colony.
L a J p a i N a g B r- .
New Da i hi .

By Adv/Qcate: Shr i R.'N. Chaw I a

V/ersus

Govt . or N.C.T. of Delhi through

1 . Chief Secretary.
5, Shain Nath Marg.
Ds 1 h i .

2. The Secret.ary .
Department of Social Welfare.
Government of Delhi .

5 - Sharn Na t h Ma r g .
DeIh i .

3 . D i e c t o r ,
Depsr tmen t of Soc i a i WaI f are.
Government of .Delhi ,
5 - S f'i a m N s t in M a r g .
De1h i .

4 . Jo i n t D i r ec t o r (.Admn )
Department of Socia! Welfare.
No.1-Kasturba Gandhi Marg.
New De i h i .

:nn 1 i can '

.  .ResDonden is

S V r\ d V O i ; e

Hon'ble Shri T.N. Bhat -

Wi th 1 ne consent of t he 1 ear ned coun.se I f or the

part i es 'we have heard their a rgument .s for f inal d i SDo.s.a i of

t ne 0 . A . at t he adm i .s.s i on s i aae i t so ! f . We

perused the material on record.

have a i s o

-  i ri e a p pi i c a n t.

Super i ntencisn t i n ■ Soc i a i

V.) VV o W O f K. ^ P, O

V"/ft i T ft r* ft DftPjft r t ii'fftn 1'
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N.C.T. Delhi , submiited a wri tten request on 6.9.1903 in
/

ttie form of an aop i i cat ion seeking voluntary ret irement .

According to the Rules in force the anp 1 leant s reque.st was

requi red to be accepted or rejected w i t fi i n a specified

t ime. However, the respondents .did not pass any order on

the appj i cant's .appl ication. Instead, a chargesheet v/a.s

served upon the appl icant . The appl icant approached the

Tribunal by way of OA—891/96. That O.A was partly a! I ov/ed

.by this Tribunal by the judgement order dated 9. 1 .1997 and

the order of the re-spondsnts dated 15.2.95 treating the

period between 1 .8.1993 to 6.9.1993 as absence from duty

was set aside and the respondents were directed to treat

the aforesaid period as leave of the kind due. There was'a

further direction to the responden t ,s to treat the app I leant

•to be in cont inued service t i l l the date of volunlary

ret i rement i .e. 1 .4. 1 994 and to d i sbLjr.se to him ful l pay

and al lowance treating the period as .spent on duty.

3. It may be stated here that before the

fi l ing of that . O.A. the chargesheet against the appl icant

had been dropped by the order dated 15..2. 1995 but whi le

doing so the respondents had ordered that the period of

unauthorised absence from 1 .8.1993 to the date of

chargesheet except ing the period from. 1 ,9.1993 to 6.9. 1993

vcou I d not be treated as 'spent on duty and for that period

the appl icant would not be ent itled to any salary. Whi le

partly al lowing the O.A. the Tribunal upheld the order

dated 15.2. 1995 so far as that .order accepted the

aprj I icsnx s reque.st for volunta.ry r'et i rement Vu' . e . f .

1 .4. 1994', Thr .s was done on a specific concession of the

app 1 icant and his counsel. that they would restrict the

a i m . i n the OA only to chal lenge that part of the impugned
/LAy
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o r d e r ci a t e cl 15.2.1995 which s a y s thai t h s period b e t w e e n

1 .3.19Q3 t i l l date except 1 .9.1993 to 6.9.1993 shal l be

treated-as leave of the kind due.

re.a ; ly 5;u rrs r i .se.e us to find that in the instant OA the

app 1 leant ha.s aasa i i so the sairis order- dated 15..2. 1995 so

rar as i t accepted the anp 1 i can t ' ,s reOLies;-? for volLintarv

ret i remer,t re t respect i ve I y r rom 1 . 4 . '1 994 . Arit:; i i can i i ,s

c i am i ng sa 1 a r-y f rom 1 .4.1394 to 15.2. 1 33-5 i .e. 'i he ria t e oii

v.'hi i ch the oep.a r t msn t a i enquiry aga i n.s i the app I icsni w.a.s

cropped and his reqLie.st for voluntary re'i irerrient was

acoepi'. eo out r rom a back date. V'/husn ws pointed out t-o the

1 s a n r 0 n ccijnse ; for the app 1 i as o how ttie i nst.aFii OA

s s ma i nt a i nab I e when th : s riart of the c I a i m had been

snanrionao by t he apjp ! inant and h i .s counse 1 wh i I e rosk i no

suomis.sion in O.A No. S91./QB, t h.e learned counse! for the

aupi leant i cok tne Tj I ea that since this part of the re 1 ief

wa.s st i ! I under consideyat ion of ttie respondents at the

relevant t ime the appl icant had thought i t fi t not to press

t'' 1 .s c 1 H i fi 1 i f; 1. n e earl ier lI a a f'l ri t h at. - i r "i e r e f o r e t ti a

i  . 1 f. I i.; i o t re;?) J Lin i ca t a vvou 1 d no 1 apn. 1 v' 1 o i ;h i s n 1 1 m

We are afraid. this coritent ion cannr;! i.)e accepted for trie

s I mp i e reason that this vras q.uite clearly one of the

t-e 1 lefs c I a •; med by the arip 1 i cants in the earl i er O.A in

'w.-i i cn -ii ne app i icant had aasa i led the ordar dated 15.2.19?

i .tre ai''ore.saio oroer or 1y95 .spec i f i ca I ly ment ioried the fact

I  ) iS . T he a;.rp i i cant s rsqiie.st for vo 1 Li)ntary ret i rsrnent i s

.■^c...epieo w, e. T . i . a . s 994 . We have SLJmrnr.-ned from the

rsicords i he r i le of OA Nn . 891 /96 and on going ihi-ouah

pars 8 of Thai oA we find that -the app i icant had prayed for

I ne re I .er inaL fi'ie acceptance of the vol iintary rel lrernen-i
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not ice be declared i I legal and malafide and that

canssqueni: i a i rei iefs wi th conroensat i on and interesit may he

granted to the ac-p ! leant . We further not ice that. wh i ie

absndnning this part of the prayer the sop! leant never

prayed for a l iberty being granted to hi rn to asssi ! that

f>a r { of 1:hs impiigned order by f i ! i ng a separate 0.4 later.

The Tribunal a 1 £>o, in the operat ive part of the juTigement .

Specifical iy sustained the order dated 15.2.19S5 to the

exieni i t accepted the app ! icani 's request for x'oluntary

ret irement w.s.f. 1 .4.1994. That being so the appl icant

cannoT .now oe heard to say thai the cause of act ion for

fi I ing a fresh OA in respect of that ret ief sti i I survives

to t ne appI i can t .

o. Learned coun.se i for the son I Scant sought, to

^ e^y UL.'>on tne Jiiogernent or xtie Apex Court in K.P. Guots v.

Co n t r o ' ! e r of F r i ri t i n a & S1: at lone r v . reported in .AIR 1 99B

I. Su.j 4G8. We have gone tti rough that judgement and do not

r ind anything in i t that coi.i ! d be of some help to the

appl icant . That case related to the quest ion as to whether

>. 1 lO 1 1. 1 OS AosT! i 1 1 5 3 1 r (S 1 i V s i r i buna i v^ou I o' n.ave i ur i so i ct i on

o enierLain a c i a. i .mi under ihe Paymeini of VVsaes Act

o- In view OT what has been held and discussed

above, we no;d that this OA is not maintainable, being hi t

by res Judicata. The OA is accordiosiy dismissed, leaving

the part ies to bear their own costs.

>, S . P". 13 ! swa.S'}
e r \ A )
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i't r U f l~-t, ^
' • . Co I ] iT^ L

Member -f ,.j


