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IN THE CENTRAL_ADMINISTRATIVE TRIBUNAL

PRINCIPAL BENCH, NEW DELHI
0.A.N0.1729 /1997 | Date of Decision:30 - 4 _y99g
Shri Fayyaz Aimed .. APPLICANT
(By Advocate Shri A K Bharduaj |

versus

.Union of India & Ors. .. RESPONDENTS

(By Advocate Shri K, C,D, Ganguani
CORAM: ' '
THE HON'BLE SHRI T, M, that, Member (J)

THE HON’BLE SHRI S.P. BISWAS, MEMBER(A)

e

1. TO BE REFERRED TO THE REPORTER OR NOT? YES \_—

2. WHETHER IT NEEDS TO BE CIRCULATED TO OTHER
BENCHES OF THE TRIBUNAL?

(S:P:Biswas) _.
Member(A) :

Cases referred:

» 1. Inder pal Yadav v, WOI & s, 1985(2 )s C 648
2, Covind Prasad V, R,G, Prasad 1994 SCC{Ls&S ) 579
3. S.0M, Mukherjee V, uoI 19590(5) SIR 8



CENTRAL ADMINISTRATIVE TRIBUNAL
- PRIMCIPAL RENCH, NEW DELWI.

| O0A-1729/97

Now Delhi this the 30th day of April, 1588.

Laon ble Sh. T.N. Bhat, Member (J)
on ble 5h. S.P. Biswas, Member(A)

Hon

sh. Fayyaz Ahmad,

R/io 569, All Gand, ‘

Hew Delhi-3. caaa. Applicant

.

{(through Sh. A.K. Bhardwal, advocate )
versus
Union of India through

i, The Secraeltary,
Government of India,
Ministry of Science & Technology,
Deptt., of Biotechnology,
Block—-2(7~8th Floor)
CGO Complex, Lodhi Road,
L Hew Delhi-3.

2. The Director,
Govit. of India,
Ministry of Science & Technology,
beptt., of Biliotechnology.
Rlock-2(7-8 Floor),
06O Complex, Lodhl Road,
New Delhi-3.

%,  Under Secreaetary,

Govt. of India,

Ministry of Science & Technology.
Deptt. of Biotechnology,

Block-2, 7th Floor, CGO Complex,
Lodhi Road, New Delfhi-3.

“»

4,  Sh., B.M. Maihi,
Staff Car Driver,
Ministry -of Science & Technology,
Block-2, 7th floor,
LGO Complex, Lodhi Road,
New Delhi, . ve.w Respondents

{through 3h. KCD Gangwani, advocate)

. ORDER {ORAL 3 -
Hon ble 5h. S.P. Biswas, Member (A)

The applicant, & staft car driver, is aggriewved
by A-1 order dated 17.4.97 by which it has been decided

C?i that he will be treated as surplus staff w.e.f. 20.2.97
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in place of  35h. B.N. Manihi (R-4), another such staff

car driver and that he will be under posting to "Centiral

Surplus Cell” under Department of Personnel & Training,
Government of India. He also alleges discrimination 1in

that respondent MNo.4 , an official junior to him in the

‘same category, has been favoured by retaining him (R

under Department of Blotechnology (DBT for short).

Z. The shoirt questions that fall for

getermination are:-

{a) Whether th@. grounds taken by the
respondents  in placing the applicant in
“Central Surplus Staff” under Department
of  Personnel & Training (DOP&T  for

zhort)  are sustalnable in terms of law?

and
{b) Whather A-1 executive order can have

legal validity?

3. The respondents seek to Jjustify aA-1 order dt.
17.4.97 on the basis of the Tollowing:—

{A) It has been $ubmittéd_that Respondent No. 4
was initially declared - as surplus  w.e. T, 28.,2.,97 7
(Annexure~B) but the salid order having been issued

arronecusly had to be corrected. Following a

=

representation  from Respondent No.4 that he was wrongly

declared surplus since hig appointment was made agaln

i

I . o - . o d 3 . b . >
the non-plan  post in  Department of Biotechnology, not

agalnst the ICGEB plan post and that he continues to WOk



-

against DBT post, the respondents carr ed out a scrutiny

of records and found that an error haé crept in respect of

Rezpondent Mo, 4. A modified order wvide 0.M. dated

7.4.97 (A-1 impugned order) was accordingly 1 Sized

(B) Yet another ground Tor issuing. the order
dated 17.4.97 was that the applicant was appointed wand

confirmed as staff car driver in ICHREBR prodect. This Iis

\,}

more than evident in the communication of the respondents

dated 15.3%.93 (A=D1, The fact that the was working

against a project post was known to him and he never mads

(Sa

83

2 vepresentation agalinst the sald order dated 15,

TherefTore, there was nothing wrong in taking the applicant

as an emplovee of ICGER when the same project was winded
up on 28.72.97. Since the applicant was an official

working in  the prodect of  ICGER, it was nothing but

natural that he was to he declared surplus on  bhe
complation of the JCGER project, the respondents

contended.

~fC) The third reason for declaring the aupch Atk
8s a surplus statf relates to respandents’ submission that
“there are no guestion of surplus declara*ion of  drivers
based on reverse seniority, as there is no combined
senlority  among drivers”. There are only two ex-cadre
posts of Staff Car Driver in ICGER nroject against which

the applicant and one Shri Jaipal Singh have been working.

4. As regards guestion No.1l, we have perused the

records and ~gone  through  the pleadings and find that
the letter of appointment of the applicant ihdicates Lhat

5“ -~ - . . E L e - i »
He was Initlially appointed on 156.171.88 adainst & temporary
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- post iﬁ the Department of Biotechnology. The  sald
appolntment was hreceded by a formal interview held on
#3,9.88. The offer of appointment letter as at A~-6 dated
6.10.88 makes 1t abundantly clear that the abmlicant was

renuired to work as a Staff Car Driver (Group-C) in the

Department of Riotechnology. In any of these

communications  i.e. letter dated 13.9.88 asking the
applicant to appear in the snterview, the selection held

ae well as the offer of appolntment etc., there 1g no
. An ‘fh-n/\/\x'w:y\

whisper, . .o..=:+7 what to speak ofAthat the applicant

' ' ‘ 2

Wwill be required to work agalnst a project. We do  not

know the date when the TCGER project started but the

5 materials placed before us indicate that the applicant was
appointed: only. agalnst a temporary post undeir DBET. The

fact that thé applicant was utili$ed against a projsct
post under ICGEB was only s matter of coincidentece and of
administrative convenience. The communication of the
respondents dated 15.3.83 declares two staff car drivers
and two despaten riders as having been confirmed.
Obviously, théy could not have been confirmed agalnst
arodect post  of  ICGER  which are normally of  temporary
nature. The applicant, therefore, could not be expected
o onpose/obiject te the position in 15.%.93 communication.

This is particularly so when the sald letter offers him

“t@mporary status” following “confirmation. The
communication of 15.3.93 does not establish conclusively
that applicant ¢ first appointment in DBT was &gainstAfG@#"'
project. It only declares the applicant having completed

the nrobation period satisfactorily.
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in  the background of the aforesaid facts and

Ceircumstances, we do not find anvy good ground, much less

convineing one s, to conclude that the applicant  was

appointed against & project post Under ICGEBR.

5. There is vet another serious legal infirmity

in the respondents approach in the matter. This: relates
to violation of the norms lald down by the DOPIT  in
re-deployment of surplus staff. As per Lhe
0.8, dated 28.2.80 issued by the DOP&T, SUGH
re~déployment has to be in terms of para 3.4.1 which reads
A% under -

“netermine the number of persons yet Lo

he declared surplus. Prapare & list ol

junior most persons equal to such number by

following the reverse list of senlority.”

&, It 9s evident that the respondents have not

initiated action in terms of the instructions issued under

the aforesaid 0O.M, of DOP&T. The record show that the

3

pnlicant is  senilor Lo Respondent No.4  having Laen

o
34
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appointed under the respondents on-16.11.88 vis-s-vis date
of appointment of the Regpondent No.4 belng 7.9.89. This

haw not been disputed by the respondente.  The order of

a9

17.4.97, in modification of the sarlier order dated

27.92.97. %s  clearly in wviclation of the law laid down by

L]

&

e

the Hon ble Supreme Court in the case of Inderpal Yads

orss..Ns....U.0.1,..4%.0rs. (1985(2) SCC 648), Tt was held

therein that any disengagement of casual and ad-hoo

smplovess has  to be on the princinle of "first t.o cons
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last to go or last Lo to go." The CO.M. of the
jeve that obisctive and by disobeving

that the respondents have indulged in an arbitvrary action
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of the respondents. This relates to their submission that

There is vet another contradiction in the stand

b

“there 1s no combined seniority among the drivers”. This
séemg contrairy to thelr own statement in the letter of
Annexure-A2  (letter dated 27.2.97) whe;éin it has bhsen
mentioned that Sh., C.l. Joshi in Annexure-~II who
although senior as  Staff Car Driver has opted for helng
d@clared‘gurplué”. In the light of this submission, 1t
does not lie. in the mouth of the respondents Lo say that
they are not reguired to ohey the principles of senlority
in nandling the problems of Staff Car Driver. Based on

Lo

this, the modification of the order dated 27.2.97 1

[4]

guestionrable.  Grounds taken by the respondents in supoort
of the A-1 order are)therefore,legally untenable.
4 b

Para 1 of the Office Memorandum dated 17.4.97

o

mentiong as under:-

“"Ir continuation and Partial modification
of this Office O.M. of even number dated
ET/271997,  Shril Fayvaz Atmad, Staff Car
Driver may be treated as Surplus w.e.T.
EN/2/97  (AM) in place of Shri B.M. Manini,
Staff Car Driver."

The applicant accordingly will be treated as

surplus with effect from 27.2.97. As per law lald down by

the Hon ble Supreme Court in the case of Govind Prasad

¥s., R.G, Prased (1994 SCC (L&S) 579), administrative

orders cannot have retrospective effect. This answers Lhe

second guestion.
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. “. We also find that

representation dated 9.5.597 setting out his grievances in

o

[

]

detaills. In their reply dated 6.6.97, the respondents

g

have indicated the following:-

Sub:  Winding up of ICGED Plan Scheme.

Wwith reference To the representation
deted 9.5.1997 of Shri Fayyaz ahmad, Staff
Car Driver is informad that i
represaentation on thu subject mentioned above
was considered carefully and redected.

‘asald communication looks like hemd
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of a sphinx. It does nol convey any reasons For rejection
of the applicant s representatlon. Any  administrative
authority involved in & nrocess of  adijudicatlon 1s
required to state reasons Tor his/her conclusion. In this
case, as in  manhy other cases of Government of Indla, the
nroaers contaln conclusions anf not reasons. Buch
non-speaking, if not dump orders, cannot do service for
the reqguirements of law. The reguirement to record

Member

(83}

reasons for decisions was examined by the
Constitution BRBench of the Apex Court in the case of S.M,

Mukheriee Vs. J,0. 1. {1990(%) 5Lk 8). In this cess

their Lordships concluded that "except in cases where the

0

requirement  haz  been disp
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esely  or by

nNecessay implication, an administrative authority
evercising Judiclal or quasil judicial Tunchtlons is

o
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required to e the reasons Tor its declision.

10 Because of the reassons at paras 3 to 8, the
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and is accordingly allowed with



L] -}»the following directions:-

{1} The A-1  order and memorandum dated
17.4.97 @and 6.9.97 respectively shall

stand quashed,

(149 Respondents shall adhere to the
principles of seniority 1n redeploymant

of  surplus  staff strictly in  terms of
instructions under the DOP&T O.M. dated

TBETY orders

&

#8,72.30 and lszue nec
setting right tﬁ@ illegality in tThe
- manner of applicant s redepléyment.
shall be done within a period of 2 months
from the date of raceipt of @ copy of

this order.
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{119 There shall be no order as to
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) O (‘(—m'y?»\( {
(S.P. Biswas) = _(TON. Bhat]
Mamber (A) “ Member (J)
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