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New Delhi this the 3-A

'Kio T N Bhat. Member (J)
Hc^bl: Ih'- s;P. Biswas, Msmber(A)

chr i S K. Bhatnagar,
1% late Sh. R,K. Bhatnagar
R/o Sector 8/602,
R . K . Puram,

New De i h i .

(through Shr i K.C.
Mi tta1 , advocate)

versus

App1 i cant

2 .

3 .

Union of India through
Secretary,

Ministry of Defence,
South Block,
New De1h i .

Chief Administrative Officer
& Joint Secretary (Training),
Government of India,
Ministry of Defence, rTRNG^
Office of Joint Secretary(TRNG)
& Chief Administrative Officer,
DHQ P.O., New Delhi-11 -

Dy. Chief Administrative Officer(P)
Ministry of Defence,
Office of C.A.O., DHq P-
New De1h i-11 ■

Mr. Suhhash Kapoor,
Photo Supervisor,

F.P.D. , H. BIock ,AF

Ministry of Defence,
H. Block, Krishna Menon
New De1h i-11 ■

Marg

5 . •Asstt. Director of Estates
Al lotment TB/A Section,
Director of Estates,
Nirman Bhawan,

New De1h i .
Responden t s

(th rough Sh. Ra jeev Bansal , advocate)

Hon'hle Shri S.P. Biswas

ORDER
Member(A)
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Appl icant, a Senior Photographer under the

respondents, is aggrieved because of his appeal dated



25 3 97 compulson ly ,  . L-w the Apoe I la'te
^  + ft 12 3 97 been rejec eorder dated

^ , rt 13 6 97 He is chal lenging
Authority by A-1 " ̂ ̂

^  . 2- orders and seeks issuancehere both A-1 and A-2
dents to reinstate hm with al ldirection to respondents to

consequential benef1ts/re 1 1efs,

-  re the leqal issues involved., it
2. To,appreciate the iega

•  t.. to brina out the background facts,would be appropriate to .
f  thict n A Those facts are

hrief, leading to fi l ing of this O.A.

as under:-

On 7.2.96 a theft of NIKON Camera a Iongwith its
-1 f Qhri S C Kapoor . Photoscoessories f rom the custody of Shr i S. .

.  ' rR-A) was reported.. 1t was reported to theSupervisor fR 4) w .

„^_tor. Armed Korces P i 1 ms and Phot o 0 1 v i s i on (AP
for short) by respondent No.4 that on 7.2.96
camera was handed over to h.. by Sh. G. Paul .
Officer. Respondent No.4 did put the camera in a box and

I, in the almlrah. On B.2.96, later In the
sfternoon when respondent No.A opened the almirah,
found the camera missing. A report of theft was lodged
„,fh pol ice Btatlon Tugh1ak Poad vIde APPPO's letter

■ i offiripsr of the Ministry
dated 9 6.96 (A-6). The Security Officer

a  fhf the incident. Complaint to thewas also informed of the
K  ch Gurdeep Singh. Dy. Director.Pol ice was lodged by Sh. Gurdeep

■ hv Sh. Rajesh Kumar,
vjvho was accompan i e

• A nff ica In the meantime,sub-inspector from Security Off ic..

R,S, Tuglak Road was Informed through their counterparts
o, PS Kotala Mibarakpur that they are detaining Sh.

■  c the apnl icant herein alongwithSatish Bhatnagar, i .e. the p,

/, «nTf.ra Sh Gurdeep Singh alongwi th
the stolen camera. .
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R3jf.sh Kumar and Yaahwanl P =Sub-1 nsoectors Kajet.n

Ko.,a .unaraKpur, YPa namar a , dnp». d U a addeaadr.aa

mra i irant Subsequently:f3„i ,y mambara of 'Ko appMoa -

aeourMvoff-a under fbe raapondanfa informed tbaf
3,p,an camera »as mor,paged by fba appMcant f= one ^
ea,deyBa.a., money. ,ender for an amounf o
R3.,0,000/-. .ey, day Sbr, Ba,a, foPK fbe camera ,o .
ppl foa Station Kotala Mubarakpur alongwith the appl.can .
on receiving informat,on, officera under the respondent a
also reached PS Kotala Mubarakpur. The
..Pntified and returned to the Officers. The SHO wanted
to register FiR against the appl icant which was held up

+  Sh Gurdeep Singh..  • s o+ the reouest of ^n .
for some time at tnt;

Ultimateiy,' with the consent of the respondents. the
complaint logedw.th the Pol ice authorities was withdrawn
by submitting that departmental action would be m.t.ated

I  - ant' This resul ted in initiat ion ofaoainst the app1 icant. Tb's

proceedings against the appI icant by memorandum dated
Pg.3.96 <A-T) under Rule ,3 of the CCS(CCA) Rules 1935.

f  the Charges indicated in the aforesaidon the basis of the charges

memorandum.

.  3 shri K.C. Mi ttal . learned counsel for the
Kt o.it rfairlv a long l ist of grounds onappl icant brought out

the basis of which the respondents action in A-1 S A-2
deserve to be quashed. For the sake of brevity, we only
bring out those which highI Ight t he a I I eged infirmi t ies
in the conduct of the proceedings.
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^  The learned counsel for the appl icant
^roued thet ev,dence . of PWs has not heen recorded and
,Hat the detai ls of chief prosecution w.tnesses have no

^  Q+atpments recorded by
been shown in appropriate. manne , ^

a  ts earl ier have been rel ied upon wh,chthe respondents ea ^
4, ^1 1 In tnltenta^ounts to no proceedings at al l .

he cited the decision of this Tribunal in thecontent ion., he ci ted
11 n I & Ors. C1988!.H,)

r n. n P ̂  ' uthra _Vs_: .y-plL— -case of .
hv this Tribunal . ^ne

ATC 8151 in that case, deeded b> this
^  .t ion of the main complainant who was the keynon examination or wthe' enqu.rv was considered to have vitiate

witness in the enqui r ,

the proceedings in its entiret,
dY''

-vYr

W I

1  i

!L

an add i t i ona t
I- officer addeO an a5  The EnouIry uTTioe'

...tedalongwith thechargesheet. No not 1ce was g1ven to
the appl icant nor his statement was suppl ied to him
_h,ing the appl icant to conduct an effective cross

.  „ To buttress his content ion, the learned
examination. o

frh nara-4 of this Tribunal m
counsel drew out attention to para

of N Gopal.akri,shnan Vs. MembM-C.Persq"jie,U_,the case of 11.^ ^

T,i.con. Board. (1989(11) ATC

7n that case I t was held the names of witnesses in the
.  to be appended to the memorandum ofl ist of witness to oe ^Ht

.  , i rs the Government
oherges to afford an opportunity to

^  himself effe-ctively for purpose ofservant to prepare .himse1T

cross examination. in the present case. the fact that
stt. Baldev Bajaj was^ being brought as an additional

t  known to the appl icant. Necessarywitness was not known

r^ hv the aop Meant. as per hisdocuments demanded

representation dated 19.6.96, were not provided. This
despi te the fact that the enpuiry officer accepted the
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K/ant tore

i.-i , ,
the

,.,evancy .f al , thoaa dccu.ant.. Those were
,.3 defence oT .he appHoao. sod as suoh ooo sopp.y oT

■ * ■ +ori ihe whole proceedings, the
those documents vi t iated

learned counsel argued.

6. The oonfessiooal statement of the sPPl icaol
was anepedly proouned uoden pnessore, duress and threat

it was not a yoluntary statement. There is not even
a s.noie word, in the a,,egad yoluntary statement showing
tnat the same was g,yen w,, , ingIy. As per the learned

.  ■ + Giirh a statement obtained
counsel for the appl icant. suoh

nnnt be rel ied upon in terms of the lawunder duress cannot be rei

laid down by the Hon'bie Supreme Court in the

,OBOt . ,n that case their Lordships he 1d that where a
confession is made by a del inquent officer to
superior, after administrat ion of oath to him by

•or officer thouoh not so empowered and, thesuperior oTT icer

^  +ha+ i t was not voluntary but was takendel inquent pleads that

undar duress. suoh an admission Is clearly inadmissible
under section 24 of the Eyidence Acti Again. eyen

•  inspeotion of the documents was not al lowed by the
Pcesent.ng Officer on the fixed date i .e. 9,7.96 which

I  io aon1 icant's reoresentation dated
is evidently clear m appl icant

j  4-01^ 1'^ R Q6 the Present ing
12.6.96. In an order dated 13.8.yo,

Officer undertook to produce PWs for recording their
■  ayidense but no eyidense was recorded at al l during the

p roceed i ngs.

7, Shri Rajeev Bansal , learned counsel for. the

respondents contested al l the claims. As has been
indicated in para 16 of the Enquiry Officer's report, al l
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the ava i 1 ab I e evidence - both documertj. a and

c i rums t an t1 a I c!ea riy establ ish that the camera was

brought to the money lender Shri Bajaj by the ' appI leant

wi th the request for giving him Rs.10.000/- by mortgaging

the camera. The appl icant himself has admi tted in his

confessional statement , dated 13.2.96 about the theft of

camera and i ts subsequent mortgage to Sh. BaIdev Bajaj.

Al l the 4 l i,sted prosecution wi tnesses deposed before the

Enquiry Officer and the charged official also cross

examined al l those witnesses. It has been further

submitted that name of Sh. Bajaj later on came to the

knowledge of the Discipl inary Authori ty through

con f e.s.s i ona I statement of the Charged Officer himself.

The request for producing Sh. Bajaj as a brosecut ion

wi tness was made by the P.O. and the request was acceded

to in course of the hearing on 13.9.96 when the C.O.

himself was also present . Sh; Bajaj was produced on

24.7.96 i .e. after 10 days and was also cross examined

by the CO on that date. The CO never raised any

object ion or taken more t ime regarding

product ion/examination of the said wi tnesse.s nor did he

raise any object ion regarding presence of Sh . Bajaj a,s

witness. The respondents, therefore. held that the

object ions rai.sed by CO in this regard is baseles,s and

no t vaI i d.

S. Confronted wi th the claims and counter

claims, we have to decide whether the proceedings have

been vitiated by infirmiti6.s and if the del inquent

official was denied natural iust ice.



9. We find from the records tha\— . BaIdev
I  '

Bajaj was cal led for deposit ion before the Enquiry

Officer as his name stood mentioned in the chargesheet .

The decision to cal l Shri Bajaj was taken by the Enquiry

Officer during the proceedings held on 13.9.96 when the

appI i can t h i mseIf was present. I t is not in doubt that

Sh . Bajaj is the most important prosecution wi tness".

The attendance of Sh. Bajaj was never objected to by the

appl icant . That apart. fact that Sh. Bajaj was to

appear on 24.9.96 (after a gap of 10 days) was known to

the appl icant and, therefore, he had ample time to

prepare himself for cross examination of the main

witness. We also find that the statement made by Sh.

Bajaj has not. been chaI lenged by the appI icant in the

cross examinat ion though he was g i ven ful l and fair

opportuni ty in the matter.

10. The inspect ion of documents l isted in the

chargesheet was conducted by the appI icant ;and he

conf i rmed this fact to the Enquiry Ai.jthori ty during the

hearing conducted on 13.8.96. The Discipl inary Authori ty

has not tried to avo id product ion of any documen t s. AM

the documents, produced as evidence was made avai IabIe to

the app I i can t^. I t is also seen t ha t t he Enqu i ry

Authori ty has never directed the respondents to fi le any

document about the non-avai Iabi I i ty of the documents.

11 . We find no basis for the contention of the

appI icant that he was under duress from Respondent No.4

and Sh. Bajaj and was pressurized for making a

confessional statement to Deputy Director AFFPD. If at

al I this statement was made under any oressure. the
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'  app I i cant was free to bring it to the notice of the

higher authorities which he never did. For the first

time the appI icant came up with this plea was only in

course of the enquiry proceedings. The appl icant has not

stated what was the mot ive for Respondent No.4 who has

recorded confessional statement as a I 1eged. The

appl icant had himself requested the officer of AFFPD,

after the recovery of the camera, that no pol ice act ion

be taken against him and only departmental proceedings

could be ini t iated and prayed for the mercy. It is

because of this mu t uaI se 11Iemen t that the Pol ice

Authori ties accepted the requests of the respondents for

not going ahead, with the enquiry at this level . At no

stage earl ier. the appl icant had protested against the

statement taken under duress. What is not in dispute is

that the C.O. had made his confessional statement on

13.2.96 admitting to have removed and mortgaged camera in

question due' to financial hardship. Al l avai lable

evidence - .both documentary and circumstantia I -

establ ished that the camera was brought to the money

lender by the CO himself wi th the intent ion to mortgage

it, though the same did not take place in terms of

transaction of the amount. On examination of the facts

and circumstances of the case, the fol lowing points

emeroe.

(i) The CO had gone to the money lender

Sh. Bajaj with the camera and

expressed his intent ion to , mortgage

the same for Rs. 10.000/-. This is
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evident from Sh. Bajaj's deposition

during the enquiry. This has not been

disputed by the appi icant.

(i i> The money lender did not pay the

amount as requested by the CO. The

camera as such was not mortgaged

though the CO had expressed his
I

intent ion to mortgage i t.

12. The standard of proof required in a

departmental enquiry differs material ly from the standard

of proof required in a criminal trial . The Hon b1e

Supreme Court has held that the standard of proof

required in a discipl inary case is that of preponderanee

of probabi I i ty and not proof beyond reasonable doubt . On

this basis, the finding of the Enquiry Officer cannot be

ques t i oned.

13. We are tempted to indicate here the

principles that need to be observed by the

Courts/Tribunals in examining discipl inary proceedings

al leged to have been vit iated by violat ion of principles

of natural justice or procedural steps. Applying the

comprehensive principles on "Test of prejudice as

enunciated by the Apex Court in the case of State Bank of

Patiala & Ors. Vs. SK. Sharma (JT 1996(3) SC 722), we

do not find any val id grounds^much less convincing ones^

warrantina our interference in the matter.
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14, That apart, this Tribunal sit as

an Appellate Court on facts. Even assuming that some of

the findings on facts are not correct, interference will

be justified^ ̂ only if the findings are unreasonable that

no person instructed on law or facts would have come to

such a conclusion. We do not find any such unreasonable

stand in this 0,A,

0

/vv/

15, In view of the detailed reasons aforesaid,

the 0,A, deserves to be dismissed. We do so accordingly

with no order as to costs.

.P

MembertA)

f ■
(T,N, Bhat)

Member CJ)


