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2 ' 0.A. 161/97
New Delhi this the 6 +th day of May, 1998

Hon’ble Shri S.R. Adige, Vice Chairman (A).
Hon'ble Smt. Takshmi Swaminathan, Member(J)..

Ma. Amita Sood, .
D/o Dr. 8.C. Sood,
(2/356, Janak\ Puri,

Mew Delhi. Applicant.

By Advoocate Shri K.N.R. Pillay.
Versus

1. Union of Tndia,
service through Secretary,
Ministry of Personnel Affairs,
New Delhi.

2. Searetary,
Ministry of Railways,
Rail Phawan, New Delhi.
3. Secretary,

Union Public Service Commission,
Dhaulpur House, New Delhi.

Respondents.
By Advacate Shri- P.S. Mahendru.

ORDER

Hnn’hle Smt. Takshmi Swaminathan, Member(JI).

The applicant is aggrieved by the letters issued
by the respondents dated 31.5.19%94 and 22.6.1994 by which
they have informed her that on the basis of the Fngineering
Services Fxamination, 1992 (hereinafter referred to as ‘the

FSE, 1992°) and as per her choices indicated, she could not

he allotted to any service due to her lower merit position.

]

The applicant has filed MA 202/97 for condonation

T S, T ey ey PPN . - - P -
B EX It is shabted, inter alia, that she had originalty

filed Civil Writ Petibion No. 2316/94 before the Delhi High

s
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Tourt which  on the guestion of jurisdiction was transferred
ta the Tribunal and the case was earlier registerad as TA

No.1/96. Thereafter, the Deihi High Court allowed the

bt

(XY



%)

e
praver of the petitioner +o withdraw the petition with
libetty ta approach the Tribunal. Having regard fo the

reasons menfioned in  the application Tor condonation of

delay and the facts of thia case, we are satisfied that this

is & Tit case where the delay should be condaned and we do

80.

3. 4docording to the respondents, there were fotal
11 services in the Civil Fngineering stream, out of &hich
the applicant had given - her -preference only for five of
those services, namely, TRSE, TRSS (Civil), CWES (Civil},
CFS & STS-A (Civil). The applicant ﬁhn had appeared for the
FSE, 1992 had secured 137th rank in the Civil FEngineering
stream. The ;respondents have submitied that becanse of her
pnsitinn in the merit list i.e. 137th rank, she could not
be allotted to any service of her choice due to her lower
merit position, as all the candidates Qilotted to the above
5 services héd secured higher merif positions. They have
alao stated that some candidates lower in merit to the
applicant have been allotted to the RBorder Roads Engineering
Qervices (PRES) . but she being a lady candidate  was

ineligible for this-service. Tt is this provision that the

applicant has challenged atating that Respondent 2 hasd acted

arbitrarily in infringing her fundamental tight to bé
considered for a post for which she merited and was
recommended  but  has not been given becanse she is a  lady.
Tn Ground(d) of the applicabtion, she has stated that the
respondents  having failed to give the applicant a
service/pnﬂt in the ocategory T of the Civil Fngineering
ervice to which she was entitled as per her own preference,

or alloceted/ahsorbed in a service/post at their discretion.

In *he circumstances, the applicant has sought a direction
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to the respondents to allocate her a service/post in any of
the, services/posts in category-1 with congeqguent.ial
benefits, inclnding seniority, service henéfits, salary,

damages and cost of the application.

4. The Delhi High Court in the earlier CWP
2316/94 filed by the applicant had hy order dated G.G. 1994

directed that ‘'one vacancy.in Civil Fngineering Group was

not to be filled uptil further order of the
Conrt’. The learned counsel for the applicant had prayed
for a similar relief when this C.A. was filed in the
Tribunal, in the cirocumstances mentioned ahove. The
Tribunal by interim order dated 24.2.1997 has, taking into
account the interim order passed by the Hon’ble High Court,
directed that 'the vacancy referred to in the said interim
order shall be kept wvacant, 'if any vacancy in the said
group was available as an that day, With this ﬁpdifinatinn,
the interim order already passed by the Hon’'ble High Court
was restored’.

5. The respondents in their repnly have submitted
that the applicant having secured 137th rank could not. be
allotted to any service on the basis of‘FSE,1992. They have
stated that since she had given less preferences in
accordance> with the rules, . her name was considered for
allocation for Border Roads Fngineering Service after
alloration of other general candidates to the services.

A e

Thev have referred to Rule 2 (NB-1) of the notified rules of

W 3

FSF, 1992 which is reproduced below:
,

“Candidates are advised fTo indicate &all the
services/posts for which they are eligible in
“terms  of the Rules in the order of prefﬁ%ences in
their application form. Tn case a candidate does
naot  give any preference for any service/post  or
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does not include certain services/posts in his
application form it will be assumed that he has no
specific preference for those service/posts, and
in that event he/shall be allocated te any of the
remaining  services/posts in  which there are
vacancies after allocation of candidates according
to the services/posts of their preference. n
making such allocation, the candidate shall be
\

considered first for Group’A’ services/posts and
then for Group’B’ services/posts”

6. ‘ According to the ‘respondents; since  the
applicant had given less breferennes and could not he
allotfted to any of the .5 services she had chosen due to her
Iﬁwer merit position, her case was skipped in the first
round. The candidatea ranking after 137 who were otherwise

eligible were allocated to the Border Roads Fngineering

" Service(BRES) as the vacancies were available in that

service. When the applicant’s turn came for allotment in

the second round, as the vacnacies were still existing in

-this service, she was congidered for allotment o BRES but

being a lady candidate Rule 16(vii), Appendix TTT of the
Notified Rules ocame in her way. This rule provides as
follows:
"Tadies are ineligible. for appointment in Border
Roads Fngineering Service Group’A’ in view of the
extension of the provisions of Section 12 of the

Army Act to this service”.

l

They have, therefore, éubmitted %hat the %ejection
of her candidature for allotment to the Civil Fngineering
Servioes:.acoording fo her merit position in the FESE, 1992
was in order, as under the‘ruiés she could only be allotted

to BRFS which was not open te her as a lady candidate.

7. The applicant has filed rejoinder in which she

nas again assailed the stand taken by the respordlents.  She

hag aubmitted that in the case of the General Reserve

Fngineering Force (GREF), there is a specifTic notification
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applicable to that service ufs.12 of . tha Army Act 1950
whereas there is no such notification in the case of BRES.
Therafore, she has submitted that there is np statutory
pkohibitioh for recruitment of lades in the BRES and,
therafore, fhe rejection of her cand1datur9 qhou]d be set
acide. She has also submitted that both in the Army, Nayy
and Air Force, there are regular Doctors énd other lady
professionals th are serving there and there is ho resason
wﬁy she should not be recruited to the BRES which has both
civilian as well as Army pers sonnel. Shri Pillay, learned
counsel has also véhemently submifted that the respondénts
have adﬁitted that Border Roads-Organ%satiOn (BRO) have a
few units locatéq in New Delhi, Pune- Palcufta, Pathankot,
Chandigarh, etc. He alleged ‘that the male membpre of the

service want to Keep these plum positions for thamselves

thus depriving the applicant her fundamental right for equal

treatment on the  ground of her sex when she 1s otherwise

qualified.

8. We have carefully considered the pleadings and

submissions of the learned counsel for the parties.

9. section 12 of the Army Act, 1956 provides as

follows:‘

"12. INELTGIBTLITY/ OF FEMALES FOR ENROLMENT OR
EMPLOYMENT. No female shall be eligible for
enrolment or employment in the Army, except in such
corpes, department, branch or other body forming
part of, or attached to any portion of, tha regular
Army as “the Central Government may, by notification
in 1h9 0fficial Gazette, specify in this behalf:

Provided that nothlng conta1ned in this section
shall affect the provisions of any law for the

maintenance of any service auxiltary to the
regular Army or any branch thereof in. which
f% ~ females are eligible for enrolment or employment”.

@

time being in force providing for the raising and = .«



P

N

19. The respondents rely on the Notification SRO 329
dated 23.9.1960 and SRO 37 dated 25.1.1985, copies placed on
record. Shri Mahendru, learned’counéel; submits that SRO 37
of 1985 shows that. the Beneral Reserve Engineefing Force
(GREF) is a 'Force raised and maintained in India ko which
éha provisons of Section 12 of the Army Act apply. Further,
he submits that under Schedule '€° of SRO 329, the Directer

General Border Roads is given the power and duties of an

officer commanding an Army in respect of the Members of the

GREF under his command and jurisdiction. ‘According to hinm
thfs shows that the BRD is also an Army unit to which the
provisions of Section 12 of the Army Act extend, therey

makihg lédies jneligible for anrolment and employﬁent in
that Organisation. We are unable 'to agre; with the
contention of Shri Mahendru, learnad counsel that the BRES

sesiden which admittedly‘coﬁsists of both Army personnel and

‘ecivilian officers 1in  the engineering field, is a purely

Army Unit to which the provisions of Sectios 12 of the Army
Act apply. The proviseo to Sectiqn 12 of the Army Act itself
provides that ‘nothing\contained in the,sectign shall affect
the provisions of any law for the time beaing in force

providing for the raising and maintenance of any sarvice

' auxiliary to the regular Army or any branch thersof in which

females are eligible for enrolment or emp]bymené. SRO 329

of 1960 relied upon by the respondaents has been issued under

the provisions of Section 4(1)(4) and not Section 12 of the ‘

Army Act. Tt is not disputed that the GREF is a Force under

thg provisiqns of this Act. Schedule C° of the

Notification provides that the Director genaral,; Border

Roads shall exarcise or perform in respect of Members of the

said Force under his command the same powers of an officer
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companding an Army. The Director General Border Roads-being
given powers and duties of an officer commanding the
Army/GREF in certain' circumstances doss not mean that the
BRO/RRES is an Army Unit. On the other hand, an grgument
could be advanced that this special provigion was required
because the Director General ~ Border Roads could also be a
civilian and not from the &rmy/GREF. In spite of several
adjournments being grantaed for the purpose, the respondents
have; however, . failad to produce any Notification/Rule
relating to the Constitution, duties énd powers of the BRO

or BRES, which is the service under consideration heare.

1. The applicant has contended that tha
information given to the candidates is not a statutory rule
barring ladies from entry into BRES which can dafeat her
fundamental right to equality of treatment guaranteed under
the C&nstitution of India. The respondents are ralying upon
SRO 329/66 and SRO 37/85 to reject the claim of the lady
candidate on the ground that the Border Rpads Organisation
essen%iallyA daals with the construction of border roads
which service is not suitable for ladies. But they have not
denied the f&gt that the Border Roads organisation have
officers both from GREF i.e. the Army officers and Civilian
officers from the Border Roads Engineering Service. The
respondents have also not denied the fact that ewven though

the Border Roads Engineering Service might be dealing with

Border Roads in some inhospitable ragions of the country

generally, there are a few units of the Service located in
Hew Delhi, Pune, Calcutta, Pathankot, Chandigarh, ete.  IF
this is‘soj the applicant being a ]ad? doas not invariably
have to be posted at all +times in fnhospitab]e border

regions and respondents could very well make necessary
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adjustments without adversely affecting her interests or the
interests of the Service in any way. 1In this connection,
the contention of the learned counsel for the applicant that
positions in these cities are being denied to lades only to
favour the male officers cannot entirely be‘ignored. Much
water has flown down the river'Ganges-after the SROs of 1960
and 1985 relied upon by the respondents have been publiéhad.
It is a faect that qualified lady personnel have now been
employed even as Pilots in the Indian Air Force and the Army
themselves have ahployed lady Doctors in the Medical Corps
and other personnel 1in their Para-Militrary organisatinng
and so0 on for a number of yedrs. Therefore, having regard
to the fact that the Border Roads Organisation consists of
both military as well ag civilian officers, we see no good
reason to deny the applicant appointment in a suitable post
in one of the units of BRES in the cities mentioned above.
In the circusmtances, we are unable to accept the contention
of the learned counsel for the respondents that the Border
Roads Engineering Service is 4 Force which is a part of the
regular Army  in which appointments of ladies a%e exciuded.
It is also relevant o note that the proviso to Section 172
itself enables ladies to be appointed 1in auxiliary and

branch services attached to the regular Army .

12. ~In the above facts and circumstances of the
case; we do  not see merit in the.other objections raised by
the respondents. The infofmation to can&idétes barring
ladies from BRES cannot: be- relied ubon; to deny fhe
applicant’g right to eduality guarantéed under Articles 14
and 16 of the Constitution. All things being equal, and

applicant having qualified on merit position 137 ip ESE,

1992, for being placed in the BRES, the respondents cannot
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discriminate against her on the ground of sex and

arbitrarily reject her claims. Accordingly, Rule 16(vii) of

1
.\QSE, 1992 is quashed and set aside as ultravires of Articles

v

14 and 16 0f the Constitution.

13. " For the above reasons the O.A: succeeds and
is allowed. Respondents are directed to take further action
to appoint the ‘applicant in-the vacant post in BRES in
category T in accordance with. her mérit position 1in ESE,

1992)within one month from the date of receipt of a copy of

this order. She shall be entitled to consequantial benefits

in accordance with law/rules, but not to any salary for the.
period she has not actually worked. In the circumstances,

thare is no order as to costs.

kSl F b,

{Smt. takshmi Swaminafhan) (S.R. Adige
tember (1) _ ¥ice Chairman (A)
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