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Centra 1 Admi n i strat. i ve Tr i buna. 1
Prinnipa.l Renoh

O.A. 161/97

New Delhi this,the 6 th day of May, 1998

Hnn'ble Shri S.R. Adige, Vice Chairman (A).
Hon'ble Smb. lAkshmi Swaminathan, Member(J)-.i,

Ma. Arnita Rnnd,

D/o Dr. .S.C. Sned,
02/356, .Tana.k Purl, .
New Delhi. Applioant.

By Advnoate Shri K.N.R. Pi 1 lay.

Verans

1. Union of India,.

aerviee throngh Seoreta,ry,
Miniatry of Personnel Affairs,
New De1h i.

2. Secretary,
M i n i stry of Pa. i 1 wa.ys,
Rail Rha.wa.n, New Delhi.

3. Seoreta.ry,

Union Public Service CoTTimisainn,
Dhaulpur House, New Delhi. ... Re.smndent.s.

By Advoca,te Shri- P.S. MahenrJru.

ORDER

Hor.'hle Smt. T.a.kshmi Swa.minatha.n. MemberC.T).

The a.pplioant is a,ggrieved by the letters issued

bv the re.spondenta da.ted 31.5. 1994 and 22.6.1994 by which

they ha,ve informed her that on the ba.sis of the Eiigineei mg

Services pAamina.tion, 1992 (hereina.fter referred to as 'the

F.SE. 1992') a.nd as per her choices indioa.ted,. '.she could not

be al lotted to any service due to her lower merit ixjsition.

2. Tine appl ir;a.nt has fi led MA 202/97 for coj-idnna.tion

of rie!a.y. It is stated, inter al ia, that she had original ly

filed Civil Writ Petition No. 2316/94 before the Delhi High

Court which on the que.stinn of jur i .sri i ot i on w.a..s t.ra.nsf erred

to the Tribunal a,nd the case was earl ier registered .as TA

No. 1/06. Tlierea.fter, the Delhi High Court al lowed the
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prayer of the petitioner to withdra.w the petition with
lihht>hyto approach the Tribunal. Having regard to the

reasnnK mentioned in the appl ioation for condonation of

delay and the facts of this case, we are satisfied that this

is a fit case where the delay .should be condoned and we do

so.

According to the respondents, there were total

11 services in the Civi1 Fngineering stream, out of which

the appl icant had given ■ her^preference only for five of

those services, namely, TRSF., THRR (Ci vi 1 ), fflRS (Civi l),

CF.R & STR-A (Civil). Tlie applicant who had appearefl for the

F.RK. 1992 had secured 137th rank in the Civi l Fngineering

stre.am. The respondents have submitted that because of her

position in the merit l ist i.e. 137th rank, she could not

be al lotted to any service of her choice due to her lower

merit position, as al l the candidates allotted to the above

5 services had secured higher merit positions. Tliey have

a.lsn stated that, some candidates lower in merit to the

appl icant have been allotted to the Border Roads Engineering

Rervices (BRFR) , but she being a lady candidate was

inel igible for this-service. Tt is this provision that the

appl icant has challenged stating that. Respondent 2 had acted

arbitrari ly in infringing her fundamental right to be

considered for a post for which she merited and was

reconiTiended hut has not been given because .she is a. lariv.

Tn Ground(d) of the appl ication, she has stated that the

resriondents having fa.iled to give the appl icant a.

service/onst in the category T of the Civi 1 Fngineeriiig

Service to which she was entitled as per her own preference,

or a. 1! oca.ted/absorbed in a service/post at their d i .screti on.

Tn the e i rcurnstance.s. the anrdioant has sought a. direction

V/
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to the reependentR to allooate her a service/poRt in any of

V  the^Rervioes/posts in nategnry-T with conRequential

benefit.R, iiic lading Reniority, Rervioe benefitR, Ralary,

da.niagRR and coRt of the applioation.

4_ Tl^e Delhi High Conrt in the earl ier aW

2316/94 filed by the appl icant had by order dated 9.9.1994

direotexl that 'one vacancy, in Civi 1 Engineering Group was

not to be fi l led unti l further order of the

Court'. T]ie learned oounRel for the appl icant had prayed

for a. Rimi la.r relief when, this 0. A. was filed in the

Tribuna.l, in the ci roumstanceR mentioned above. Tlie

Tribunal by interim order dated 24.2.1997 has., ta.king into

annount the interim order passed by the Hnn'ble High Court,

directed that 'the vacancy referred to in the said interim

order sha.! 1 be kept vacant, if anv 'va.ca.noj' in the Ra.id

groiip wa.R a,vai 1 ab 1 e a,R on that. d.a,y, Wi th th i s mxid i f i oat. i on,

the interim order adready passed by the Hon'ble High Court

was restored'.

5. The reRpnndent.R in their reply have submitted

that the applicant having secured 137th rank could not be

al lotted to any service on the basis of ESE, 1992. Tl'iey have

stated that since she had given less preferences in

accordance with the rule.s, .her na.me wa.s con.sidered foi

al location for Border Hoads Engineering Rervioe after

a,l location of other genera.l candidate.s to the service.s.

They have referred to Rule 2 (NB-T.) of the notified rules of

ERE, 1992 which is reproduced below:

"Canriida.tes are advised to indicate al ! the.
services/po.sts for which they are el igible in

■ teriTiS of the Rules in the order of preferences in
their a.pn 1 i oat i on form. Tn na.se a r;a.nd idate does
not give any preference for any service/post or



fy

-4-

does not inn hide certain servioes/posta in hia
appl ioa.tion form it, wi l l be a.aaiJ!Tied that he ha.a no
apenifio preference for thnae aervice/pnata, and
in that event he/aha. 1 1 be a. 1 located to any of the
reriia.ining aervi cea/poata in which there are
vacanciea atter al location of candidatea accordiiig

to the aervicea/poata of their preference. Tn
iTiating anch a, 1 location, the candidate aha. 1 1 he
conaidered fi rat for Gronp'A' aervi cea/poata a.nd
then for Gronn'B' aervicea/poata"

6. According to the 'reapondentay aince the

a.ppl icant had given leaa preferencea a.nd con Id not, he

a.l lotted to a.riy of the-5 aervicea ahe hax"] choaen dne to her

lower roerit. poait,inn, her ca.ae vva.a skipped in the first,

round. The ca.ndida.tea ranking after 137 who were otherwise

el igible were a.l loca.ted to the Border Roa.da Kngineering

Rervi ceCBRKS) aa the va.ca.nciea were a.va.i la.hle in that,

service. When the a.pp 1 ica.nt,'a turn came for a.l Intment, in

the second round, a.a the va.cnaciea were sti l l existing in

■ this aervice, ahe wa.a conaidered for a.1 Intment, tn BRRS but,

being a. lady ca.ndida.t,e Rule 16(vi i), Appendix TTT of the

Notified Rules ca.TTie in her wa.y. This rule provides a.a

foi lnwa:

T,a.diea a.re inel igihle. for a.ppointment, in Border
Rna.da Engineering Service Group'A' in view of the
extension of the proviaiona of Section 12 of the
Army Act, tn thin aervi ce".

They ha.ve, therefore, submitted tha.t, the rejection

of her ca.ndida.t,ure for a.nnt,ment. to the Civi l Engineering

Services, according to her merit, position in the ESE, 1992

wa.a in order, a.a under the rules ahe could only be a. 1 lotted

tn BRES which was not, open tn her aa a lady candidate.

■  The a.ppl icant han fi led rejoinder in which ahe

ha.a a.gain anaai lcd the stand taken by the reapondenta. She.

has aubmitted that, in the case of the General Reserve

F'.ngineering Force-^(GRET). there ia a. specific not i f "i ca.t i on
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1'> nf ths Armv Act, 1950applicable to that service u/s.12 of, the

whereas there is no such notification in the case of BRES.
Therefore, she has submitted that there is np_ statutory

prohibition for recruitment of ladies in the 8RES and,
therefore, the rejection of her candidature should be set

aside. She has also submitted that both in the Army, Navy

and Air Force, there are regular Doctors and other lady

professionals who are serving there and there is ho reason

why she should not be recruited to the BRES which has both
civilian as. well as Army personnel. Shri Pillay, learned

counsel has also vehemently submitted that the respondents

have admitted that Border Roads Organisation (BRO) have a

few units located in New Delhi, Pune, Calcutta, Pathankot,

Chandigarh, etc. He allege^ that the male members of the

Service want to keep these plum positions' for themselves

thus depriving the applicant her fundamental right for equal

treatment on the ground of her sex when she is otherwise

qualified.

8^ We have carefully considered the pleadings and

submissions of, the learned counsel for the parties.

i). Section 12 of the Army Act, 1950 provides as

follows:

"12. INEITSTBIIITY! OF FEMALES FOR ENROLMENT OR
EMPLOYMENT- No female shall be eligible for
enrolment or employment in the Army, except in such
corpss, department, branch or other body forming
part of; or attached to any portion of, the regular
Armv as the Central Government may, by notification
in the Official Gazette, specify in this behalf:

Provided that nothing contained in this section
shall affect the provisions of any law for the

'  time being in force providing for the raisi.ng and
r  maintenance of any service auxiliary to the

regular Army or any branch thereof in which
females are eligible for enrolment or employment".
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10, The r«3spondents rely on the Notification SRO 329

dated 23.'9.1950 and SRO 37 dated 25.1.1985, copies placed on

record. Shri Mahendru. learned counsel, submits that SRO 37

of 1985 shows that the General Reserve Engineering Force

(GREF) is a Force raised and maintained in India to which

the provisons of Section 12 of the Army Act apply. Further,

he submits that under Schedule 'C of SRO 329, the Director

General Border Roads is given the power and duties of an

officer commanding an Army in respect of the Members of the

GREF under his command and jurisdiction. According to him

this shows that the BRO is also a-n Army unit to which the

provisions of Section 12 of the Army Act extendy therey

making ladies ineligible for enrolment and employment in

that Organisation. We are unable to agree with the

contention of Shri Mahendru, learned counsel that the BRES

which admittedly consists of both Army personnel and

civilian officers in' the engineering field, is a purely

Army Unit to which the provisions of Sectios 12 of the Army

Act apply. The proviso to Section 12 of the Army Act itself

provides that nothing contained in the,section shall affect
I

the provisions of any law for the time being in force

providing for the raising and maintenance of any service

auxiliary to the regular Army or any branch thereof in which

females are eligible for enrolment or employment. SRO 329

of 1960 relied upon by the respondents has been issued under

the provisions of Section 4(1 )(A) and not Section 12 of the

Army Act. It is not disputed that the GREF is a Force under

the provisions of this Act. Schedule 'C of. the

Notification provides that the Director General, Border
Roads shall exercise or perform in respect of Members of the

.  said Force under his command the same powers of an' officer
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commanding an Army. The Director General Border Roads being

given powers and. duties of an officer commanding the

Army/GRBF in certain circumstances does not mean that the

BR0/8RES is an Army Unit. On the other hand, an argument,

could be advanced that this special provision was required

because the Director General Border Roads could also be a

civilian and not from the Army/GRBF. In spite of several

adjournments being granted for the purpose, the respondents

have, however, failed to produce any Notification/Rule

relating to the Constitution, duties and powers of the BRO

or BRES, which is the service under consideration here.

11- The applicant has contended that the

information given to the candidates is not a statutory rule

barring ladies from entry into BRES which can defeat her

fundamental right to equality of treatment guaranteed under

the Constitution of India. The respondents are relying upon

SRO S29/50 and SRC 37/85 to reject the claim of the lady

candidate on the ground that the Border Roads Organisation

essentially deals with the construction of border roads

which service is not suitable' for ladies. But they have not

denied the fact that the Border Roads organisation have

officers both from GREF i.e. the Army officers and Civilian

officers from the Border Roads Engineering Service. The

respondents have also not denied the fact that even though

the Border Roads Engineering Service might be dealing with

-^rder l?oads in some inhospitable regions of the country

generally, there are a few units of the Service located in

New Delhi, Pune, Calcutta, Pathankot, Chandigarh, etc. If

this is so, the applicant being a lady does not invariably

have to be posted at all times in inhospitable border

regions and respondents could verv well make necessary
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adjustments without adversely affecting her interests or the

interests of the Service in any way. In this connection,

the contention of the' learned counsel for the applicant that

positions in these cities are being denied to lades only to

favour the male officers cannot entirely be ignored. Much

water has flown down the river Ganges after the SROs of I960

and 1985 relied upon by the respondents have been published.

It IS a fact that qualified lady personnel have now been

employed even as Pilots in the Indian Air Force and the Army

themselves have employed lady Doctors in the Medical Corps

and other personnel in their.Para-Mi 1itrary organisations
and so on for a number of years. Therefore, having regard

to the fact that the Border Roads Organisation consists of

both military as well as civilian officers, we see no good
reason to deny the applicant appointment in a suitable post

in one of the units of RRFS in the cities mentioned above.

In the circusmtances, we are unable to accept the contention

of the learned counsel for the respondents that the Border

Roads Engineering Service is a Force which is a part of the

regular Army in which appointments of ladies are excluded.

,  It is also relevant to note that the proviso to Section 12
itoelf enables ladies to be appointed in auxiliary and
branch services attached to the regular Army.

and dircuBstancas of tha

case, „e do se® »arit in the other objections raisad by
the respondents. Tha information to oandidata.s barring
ladies from BRES cannot be- relied upon, to deny tha
applicant's i-ight to equal i ty guarantaad nnder Art id as u
and 16 Of the Constitution. Ail things being equal, and
applicant having q„a„„,d on merit po.sitiq„ igy

for being placed in the BRES, the respondents cannot
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discriminate against her on the ground of sex and

arbitrarily reject her claims. Accordingly, Rule 16(vii) of
\

1992 is quashed and set aside as ultravires of Article3

1A and 16 of the Constitution.

13. For the above reasons the O.A. succeeds and

is allowed. Respondents are directed to take further action

to appoint the applicant in the vacant post in 8RES in

category I i-n accordance with, her merit position in ESE,

1992^within one month from the date of receipt of a copy of

this order. She shall be entitled to consequential benefits

in accordance with law/rules, but not to any salary for the

period she has not actually worked. In the circumstances,

there' is no order as to costs.

y3

(Smt. lakshmi -Swami nathan) (S'.R. Adige)
Member(J) Vice Chairman (A)

'SRD'
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