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C i^ II t r ra 1 A r:j m i n i s t r a i v s T r i ta 1.1 n a 1

P r i n c i n a 1 B (-inch: W a u D & 1 h i

OA No. 704A/97
a

OA Mo. 153/9.7

N o w D o 111 i . ('. h 1. s t It o iZa. av of AiiOMOt. 1 9 98

Hon ' bl o Shr i T. N- Bha t.. fi'lombor ( J)

H o n ' b 1. © S h r i. S. P. R1 o w a s, M o ni b o f- (A)

In the mattor of

OA No. 3fiA4/97

1 . Contral Fnqo. Serviooo Olasa-T (nR).

throiiqh i. i.'.s .Adri'i, ti oiia I Bonrotar y .. \
A.K. Slnha o/o Sh. S.n. Praoad,
r/o Q. No. 1?, M.S. F1 a to,

Soc. 13, R.K. Pi.iram.

Now 0«1h i. '

A\Ohwar"f .!. Kuinai ^:y/cy l,at..o wii. Srj i OiiririOi .Sijrjrifirj.

r/o 410, Sootor VITI, R.K. Piiram,
New Delhi.

Umesh Baasal s/o Sh. J.P. Ransal,

r/o F-7., CPWD Sowa Kondra, '
C ̂ s p O O OI I Tft f.
K < v-;«. / k. v.y I I • ♦ {*. • IA ♦ I :.i I i.j MI

New Delhi .'

Shai len'rira Si

New Delhi.

iqh s/o Si I.

5 tail Ma oar

p v.-. •. / n f, i"«l■I n r ;■'{

T c <•' iV» c c-.i r> M. y 4 I I * «. y » V yi J I I \ / i i I.I I y s.j * • » y * s y i.) i t i y i i i i »

D  r "7 / C> 7It '/ t y k.j / f /.. . J / «

■Sector P, Rohir, i ,
New Delhi .

5. P.K. Dixlt s/o Sh. Harswarun Si'iarma,
■■-n/.-. t n n, t o o ̂
'. / / V..' I. 4 I y * \ i i I I J I J11 «.j \ J ,1. y i.i ..r *

.Sa I V.) J 1 n 1, Nc:» qv'i r ,
New Delhi . . . . .Anplicants

(, B y A dvoca t.e : S ii r 1 K. B. S. Ra j a n )

Versus

8^
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union of India throiiqh

2.

b .

1 0.

Soarstar V,

Urban Affairs Si Fmpl oymsn t,
Nirfvian Bhawon,

Now Del hi-

The Director General, Si Workr-.
CPWD, Nirman Bhawan,
New Delhi.

The Secretary, . .
Department of Personnel a Tra-ininq,
North Block,
New Deli.

The Chairman,
u:P.S.C.,

Dholpar House,
Shahjahan Road,
New Delhi.

,Respondents

(By Advocate: Shri R.P.Aquarwa1)

5. S.K.Sinqhal s/o late Sh. Tyoti Prashad,
r/o C--i 1/15a,
Yamuna Vihar,

Del hi.

S.K. Hittal s/o late Sh. M. l,. Plittal ,
r/o ?4 Raj Naqar,
Delhi.

C  !/K. Jain s/o Shri
C  ! ^ r-i

r/o 4/1712,
Mittal Sadan,Bhola Nath Naqar ,
Delhi.

R. l . Mohalla s/o Shri Ram Chander Mohalla
B-B2A, Phase TI,Ashok Vshar,
New Delhi .

S.S. Khanna s/o Shri H.L- Sinqh Khsnna,
P / Q tr.... 1 0 B , s a r o i i n i. N a q a r ,

New Delhi.

H. S. Ba tra s/o Sh . Tara Si nqh ,
r / o B I.. 1 3 , -- B1 r: k , A n a n d V "i ii a r ,
Now Dol. PiT- ■

w
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1  . K h u s h i n d s r M o h a n
1 5 4, a n d a k i ri "i P n ̂  ■ «' •'

Np.a nnlhl . . . . I n tarvaiiers

(Sy Advor.ate: Shri Sohan Lai, .1 Sh. fi. K. Aqqarual)

OA No, 153/97

1 . A.P.Glipta

3 W 9 iS A, S h a 1 i n"; a r B a c:| h.,
nolhi ,

,Apnlican to

3 , K h 1.1 o iT 5. !"i d o r M o h a n
154, M a n d a k i n i B n c 1 ao,
Kal. kail

Now Delhi

(3v Advocate: Shri G.K. Aqqarwal)
j  ■ ■

-'Ji Vo re 1.1 a

Union o'f' India t nroi.icsii

1 . Secretary,

[ 1 r~ b a n A ? f a i r s A !- in n 1 <■' V ^ ®d ■-
Ni rrna n Rhawa n ,
Wow Dolhi..

2. The Di r0:10tor General ft Worko
C P W D, W i r 111 a n 3 h a u' a n ,
New Delhi .

,  3. Tiie (lha i. r«ian,
U.P.S.C. ,
Dholpiir Ho 1 .1 so,
Shall jail.Ti'i Roaii,
Now Delhi ,

4. The CPS KDR) Association throiiqh
its Secretary,
Nirfvian Riiawan,
New Delhi . • Respondents

(R y A d V o c a t. e : S h r \ K. C. D1 w a n )

ORDE R

del i vered by Won ' hie Slir .1. T. W. Bha t. Member 1. .I) (■
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As identical questions of law and ract.

these two cases, these cases are

t o n & t h e r a n d d i s n o s e d o f b v t h .1 s

vi

Hi

t
i :

■•r

2. The applicants in OA No. 2 S! 44/97 are

workinq as Executive Enqineers (E.Es, for short)
havinq been promoted from the stream of Assistant
Executive Enqineers (AEEs,for short). Acoordinqto

the recruitment rules of 19h4 the feeder qrades for
promotion to the post of E.Es. v n tne centia,,
Enqineerinq Service Class-T are tin.ise ot A. , <'Jho
are directly recruited, s« A.Es. There is also a

A.

dispute amonq me v)i 1 ...v.,er.:. 1 -...i-

■ of whom are qrariiiate enqi neers whi ie the ctiiers are

only diploma " holders. Althonqh >n1tiaTly there was
no provision for promotion of diploma holders,the
rules were later amended in the year 197? and
diploma holders of outstandinq ability were also
made ellqible. Litiqation ensued,^ as accordinq to
the qraduate enqineers the diploma holders had been
promoted even thoiiqh they were not considered to be
of outstandinq ability. However, in this OA we are

not concerned with the inter--se seniority dispute
between the two qrouns of A.Es. In i.ne , 1. ... ti-:i . f

t.he A. E . Es ha ve assa i 1 ed the d(-5o i si on of

respondents to divert as many as 4S0 rAsts o

the



//. ^

I

[5]

(Ciytl) talJlnq undfsr thfi promotion nuota whioh

(.jonld ordinarily to tho A,P.Fs oeokinn promotion.

Thooo poo to have now boon di vor t(~!d to tho niioia

moant tor A.Fs, both doqroo iiolrioro ao well ao

diplomo-s holriero. Accordinq to the applicants, this

thei r
move of the respondents will adversey affect

chances of promotion. It needs to be mentioned here

h a V e a 1. r e a d y beenthat a larqe number of A.Fs

promoted to the post of F.Fs in excess of their

quota, thouqh on ad hoc basis, for the reason that

adequate riiimher of A. F.Fs were nof- av^M ̂ o i- i-Uo
•  ' V i.j j. ./, I..J ij I. V; (.j ^ l , I { (."i

r e 1 e v a n L t i m e. 11 :t s a 1. s o f r a n k 1 y o o ii r; e d e rJ b y t h e

learned counsel for the applicants in tiiis OA tliat

even at present there are not many A. F.Fs .-avai lable

so that they coul d be considered for or cm?) t i (sn

11 ..,1 , .1 n t tneir own quota. However, the laprj i i can t'~i'

c a ;■! e 1 e t h a i. i f t, ii e A. F a r e r o n 11 ■; t rJ
~ e q 11; ,'j r

basis in excess of their quota now the future

prospects of the A.F.Fs for their promotion and also

fixation of their seniority would qet adversely
affected. Relyinq . upon the judqements of the Aoex
Court in.A.K. Su bra man (AIR 1 975 sc 4R:1). P F

Mahal (AIR 19R4 SO 1291 ) and R. . Ransal ( 199?

(Siippl. ) (?) sen C1R) the applicants seek the relief"
of settinq aside the orders of the respondents
riivertinq the vacancies from the quota of A.F.Fs to
that of A.Fs. They- , have further soiioht
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r, r (■> fn o t ft d a s F , F . o t. h & r w 1 s o

vr-- thr^^n wit-hi ii hii5 owH Iftwfiil q!.!Ota b« qiven ssriiorlty

on tha basis of his ad hoc service aqainst:. the oi.iota

meant for A.F.Fs.

d i r ec t i o n t. h a t n o A. F

t h a n w i. t h 1 n. h i s o w n

3. The respondents have, in their

detailed written statement, taken the plea that the

r e s p o n d e n t s are w i t h i n t h e i r r i sa h t s t o r e lax t h e

recr i.ii tmen t rules as a one time measi.ire and to

d i V e r t 4 i-l 0 v a c a n c i s s f r o in the q u o t-. a o f A, F . E s t o

that of A.Fs. Tn this renarri the respondents have

cited the norv-avai 1 bai 1 i ty of A.F.Fs for promo ti on

as the reason for qrantinq this relaxation in

consultation- with the concerned Ministry. Tt

further stated that till the nromuloation of the

r eor 11 i tiTien t rii lei-i of 1998 as maiiy as 4?.0 'vafnanci, e-s

had accumulated from the unfilled riuota of A,F.. F-s

and A. Fs had been qranted ad hoc promotions for this

reason. . Prior to those rules the recruitment rules

which were applicable were those of 1954. It is

admitted that the Hon'ble Supreme Court had in tlie

case of Sh. J.N. Goel a Crs. (Civil Appeal No.

5363 of 1990), reported in JT 1997 (1 ) SC 451, held

t hat t h e v a c a n o i. e r; a rose or:i. or to the

enforcement of 1996 rules would he qcverned by the

1954 rules. Tt is, however, further averred that

since there was a di rose t ion by the Apex' Court in

<r
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that casQ that- reqularisation of all ad hoc

promotoes should be made as per 1954 rules It. became

necessary for the respondents to make available

adequate number of vacancies for their

requlsrisation after qettinq approval from the

nepartment of Personnel ili Traininq on 10.4. 1 997.

The rsqularisation was proposed to be considered for

the years 1 994--95, 1995--9fi and 199fi-9?, The details

of vacancies qiven .by the respondents are as

f ol 1 cws ; --

Tear By relaxation of By relaxation Total

AF E quota of AF • quota

199 4--9 5 1 70

19 95-96 1 70

1996--97 990

(Upto 7Bti-i
Or: t. , 9 6 )

1 2

54

0 4

132

204

0 9 4-

4.3 0 50 43 0

4. Acoordinq to the respondents, there

is accute frustration arnonq E.Es for promotion from

A.Es stream becai.ise they are required to work on ad

hoc basis for unduly lonq periods of about 10 15

years before they are promoted on reqular basis

aqainst tlieir own quota vacancies and, therefore, a

stronq need had arisen to relax the quota rules.



Q .l rGady :i nd.I CB t.(-id,, tuo oroi.ipri of

omploysos who hove been promoted os F.Fs frotr, hi'ia

t. r ti ."i m o f A, F o o 1.1 q h t. ,■ n t o r & n t. i o n i n t l"i i s 0. A.

Both theso qroLipo of A. Fo ssekinq roqular promotion
as E.Fs, hsvo o dispute amonq themselves but. they
are one in opposinq the O.A. They have sapported

the pleas raised by the official respondents .in this
case and have stated that in the circumstances and

facts of the case, relaxation of the quota rule was
the only solution as there wf^re no A.E.Es available
who could he promoted to fill up the quota reserved
tor thoin. Relyinq upf^n tlie relaxation

ax:i.stinn in the rules, tlie interveners have

that the impuqned action of the respondents
be deemed to be under that rule which

■rel a xa ti c^n .

cla use

Li j L.0O

shou1d

permi ts

Another plea raised is that t!ie
applicants have no

already workino a?

cause of action as thev are

F.Fs and they seem to he

concerned only with their future chances cf further
promotion to the post of Superintendinq Fnoineer and
C h .1 e f F n q i n oo r ..

7. We may state that althounh there are
no specific orders impleadinq the interveners as
party-respondents, we have allowed the learned

/
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coi.ifi««l for ths i n torvariors to moko thoir

subfrnssiont^. We may also state that in the various

i n ter 1 ocij t:or y ordsrs the intorvenors hove also been

described as respondents. However, it needs to be
further mentioned that the connected OA, beinq OA
No. 153/9?, has been filed by Shri K.P.Guptr-r ra nd

Khushinder Mohran who have also soiiqht intervention
in this OA, throuqh Shri O.K. Aqnrarwral, Advocate.

■■O

^ s Fx a m i ;i a t i o n

"i n

S. That leads us to OA 153/9? whicii has
been filed by the aforesaid two applicants, who had
joined the Central Fnqi neer i nq Service Oroi in "b'
throuqh a Combined Fnqineerinq Servicer

and were later promoted on ad hoc basl

qroup-A'of the said service. They have continued bo
work as F.Fs, thouqh on ad' hoc basis, for a number

r e u,, ,rj n d ,-! r~ e, t h e r e t n r e, -s e e k i. n q r e q u 1 a r 1 s a t i n n

OS as F.Fs "ever since the date of

their Initial appointment in the qrarie of f.f. with
the seniority since that date ra nd consequential

•5 ra nd prospective benefi ts i iic;l udi nn

o

re torspec ti ve

nroiTKition to tiioher oo-::t" i --o j ■ .u
•  I- '• 1 i.nraimed ny them

t n ra i". s 1 n c e t ii e p o we;

C e n I', r ra 1 G o e r n m e n t

on vasts, wi th the

under Rule ?S of' the

. e<.. i .,<1 t..)v-.-, , rules, the promotion of the applicants
to the cadre of F.F. should be deemed to have been
1 n re 1 a xa 11on. of y the rules. Quo ti nq from r u 1 ef
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and 2B of 1 9S4 rnlof? and ri.il o 75 of the 1996 Rules

the applicants in thi .s OA contend that their

promotion should be deemed, to be on reqular basis.

9. The respondents in that OA have

resisted the claim of the annl i r;an ts on the qround

that since there were various disputes relatinq to

the interse seniority in the feeder qrades,

promotions to the post of F.Fs have been made on ad

hoc bcjsis ever since 1 977 .and now those ad hoc

promotions are soiiqht to be renularised from the

■  year 1994 onwards ■ by hol.dinq yearwise DPCs.

Reliance is also placed upon the jiidqements ;.vp Apex

Court in the case of P.S.. Mahal (supra) in which

there was a direction that the seniority between

A.Fs and A. F.Fs requla.rly proiiUited within their

respective qiiotar; shall be determined by the lenqth

of continuous offi elation ajid that tiie seniority

list, should be prepared aooor di nql y

10. At the same time it is contended

that the decision in P.S. Mahal's case is not

applicable to the applicants as they were promoted

as F.Fs on ad hoc basis prior to that, ii.idnement.

r
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n. Wp5 hrivp? hpjftrri the learned Cf')i irieel

for ■ the pnrt'ies and inter-Vi-Mior-e at. benqth nntl have

perused the matcjrial on r(;j(;ord.

xj

12. The inter--se dispute bfstween the FEs

promoted from the streams of AEFs. and AEs is not

new. There are several reported judqements on this

point, and we may quote from the observations of the

Apex Court in P.S. Mahal Si Drs. vs. Union of

India [AIR (19R4.'! SO 1291. to qi ve a history of this

di spu to:

" Th i p; w r i t. pp! t i t i on (ria 1< s y t i:3 n o 111e r
round of litiqatlon between two nroiips

of Fxeoiitivo FriciineMrs in Centra i

Piibl io Works Heoar tmer! t r; r tiie

S  Mousinq.

onpi qr.eip

frr>m tiie qr-arle

i-nqinpiers and

nromotees from

Ministry of W'orkv-3

Cover nriien t. of Tnd i a..

Gons'i stinq of promo tees
of Assistant Exeoutive

t h e r') 111 e r c o n s i s t i n q r3 f

the qrade of Assistant Enqinesrs. The
dispute between these two qrouns
i. n

raqard to seniority has been qoinq on

for quite some time and it has created

considerable discord and bitterness

between these two qroups which must

i n e V1 t a b 1 y a f f e c; t t h e e f f i . o 1 e n o y o f
t h e .9 e v i, c e. I t i s r e a 11 y a m a 11 e f~ o f
1"e qr e t. t ha t t. h e. Ce n t. r a 1 GC3\/er nfnen t

should not have been able to hrinq
these two qroups toqether and evolve a
c o m rn o r, 1 y a q r e e d f o r fn u 1 a a c c:; e p t. a b 1 e t o
both sides. We hope that, our decision
i. n t. h i. s w r i. t ne t :i. t. i. o n w ;11.1 fin la 11 y
rinq the curtain dc^wn on this

unfortunate controversy and both
qroups of Executive Enqlneers will
accept the decision- unqrudqinqly
without any rancour or resentment and
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wholGheortsril. y enqaqa themsel vf!S in
th$) nation bs.iildinq taoks ontr(.lotod to
thefri",

! 3 . M o w & V (3 r , i t, .a n p o a r- s t h a t t h « d i s p i,i t'. s

atil. 1 oon t'.i nuoiT and it ha a not hoen poasiblo for tha

Contral Govornmont to ovol vo a cofDinonly aqrovod

forrniila aocoptabls to both tho oidos.

J

\

14. To boqi n tr-ont tho haqi nn i nrp. iwo may

refer to the indqement of the Apex Conrt in A.K,

Snbraman vs. Union of India (AIR !975 433).

A"! tnouqn T.here 'm'er'e several earl, iar indqenien t.s from

thie Apex Gonrc relatinq to the inter--se rdir^pnte

between the EFs from tiie two streams, we find t'nat.

A. K. Snbraman (Supra), deals r)ra(:;i sely wi 'r.ti the

question that arises in the instant ease. In that

case some oT the peti ticiners were coh f: rmed AFs and

were promoted to offioiate as FFs in Cl ase -■ I of

the Central Fnqineerinq Servioe between the years

195n--59 on the recomrnenila ti on of a oj-operlv

const51.1.1 tori nPC and had been work i nq as FFs in

G. P. wU n. , However, they had been -promr; tf^d or ior to

t.iieir con f i, r ma to. on as AFs. The respondents in that

case had been initially recruited as AFEs in Class I

of the Service and were promoted to the qrarie of FFs

be twee n 1 9 5 7 --1 9 6 6 . Tii e o t. her pe t i t i o n srs were

recruited directly to Class-II (A.Fs) &/s they had

.v/
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failesd tc) qiiRlrfy in tha comnGtitive Gxrami im tl on for

rscri.ii t.mfirit to ClL"!;-;?r>--T ond thoy woro co.i"! r'l. riDod AEs

in the qrade--TT. They had also been promoted to

officiate io the qrade of EEs i ri qrade--T,

rs. Under the Rules framed in 1954 the

quota for promotion between directly recruited AEs

and the promo tees from Class-TT initially was in th£->

ratio of 75% and 25% but was later altered to

62-2/3% and 33-1/3% in 1955 and with effect from

April 1 , 19-72 ti'ie percentaqe came to be fi>;ed at

50:50% for a period of seven years which. we are.

told, was later extended by another four years.

t:f

i

16. The princripal qr i evanoe of the

petitioners before the Apex flruirt in tiiat casf! was

aqainst the seniority l ist as en i . 7. 1971 wtiere the

petitioners in those oases liad beei'i siii/v;n jurUor to

4  to bn. Aoc£)rdi Tiq to the

notwithstandinq that they were

recriiitsri by proniotion to officiate in tiie qrade of

EEs reqularly as a result of selection by the DPC,

and had been workinq in that capacity for nearly 13

years, they were not considered for promotion to the

the respondents No.

oe ti tioners.

still hiaher qrades :i. r: fl-1 a s s - T . n a m e 1 v .

nSuper i n tendi nq/' 'Enqi neer , Chief Enqineer etc. while
/

the A E E s r so xju. i. t e d s e v era -1. year s a f t e r t h e
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pfiti tl onars hfid been held to be oenior to them snd

some of those APFs had been promoted to the next

hiqhsr qrades iqnorinq the claims of the

petitioners.

!?, ■ After heaririq the parties the Apex

CoLirt laid down the followinq pr i nci pi es :-

To summarise tiis conclusions -•" r? O
.y

(1 ) When

(Class--IT )
a  reqi.ll ar

the rules

Fnqi nerars,

in Grade I

A s s i s t a n t F n q i n e e r;;
are initially appointed in
manner in acoorrJanoe wi tt:

to offic;iate as Exo^cui ti ve

their seniority in service
.... ,. will count froiri the date of

t. !i i r 1 n i 11. a 1 o f f i. o i. a t. i. n q a p p o i n t m e n t
in Class T provided their initial
officiatinq appointment as • Fxeoiitive
Fnqlneers was within their quota.

(2) Their seniority will nfit he
reckoned from t(ie date of ttiei, r future
c o n f i r m a t; i o n in C i a r; - T , ■

The above prinoiple. is, however,
subject to one reservation. namely, if
•a n As s 1 s r.a n t h n cj i. n ee r be i'o r e la i s
confirmation in Class-TT were
appointed to officiate in Class T in
the qrade ;:5f F xeru.i i'. i vs Enqineer,
altiiDuqh witiri. n his quota, his
seniority will count only from the
date of his confi rvp.ation in Class IT
as permanent Assistant Fnqineer
n o tw^ i. I. h s ta n lI i n u. h a. s ea r 1 i r
off .1 I a L1 n q a p n o a n l. m e n t a F x e ca i.,i t i v e
Fnqlneer.

(3) The quota rule will be enforced at
the time of initial recruitment, in an
o f f .1. o i a ti n q capacity, to tlie qrade of
Executive Fnqineer and not at the time
of confirmation.



-V

,  . [15]

(4) The quota rule will be enforced
with reference to vacancies in all
post?i, whether permanent or temporary,
included in the sanctioned strenqth of
vthe V; cadre.. ('except, such vacancies as
,;i3't^i:::.!Vurelyt:"t;b : 3 : fortuitous or
ady^tit and the operation
of the' quota rule will not depend upon
the ayai'labi 1 i.ty or noiv-avai labi 1 i ty
of ;. Assistant Executive Fnqineers for
.appoin:tmen,t .as. Executive Enqineers.
The noh-availability of Assistant
.Executive. Enqineers for recruitment to
the qrade of Executive Enqinesr will
nOit.,., postP.one , the . reqiil ar recr ui tmen t
of 'the Assistant Executive Enqineer as
Executive,. .Enqineers within their
■quota-

( 5) ' Once the " Assi s ta n t E n qi n ee r- s a r- e
.reqularly appointed to officiate as
Executive Enqineers within their qiiO'ta
they will be entitled to ao n s i. der ?j t i ̂̂ n
in their own riqhts as Class I
Officers to further promotions. Their
"b i r t h ma r k s" in t heir earli e r se r v i ce
will be of. no relevance once they are
reqularly' off iciati nq. i n the qrade of
Executive Enqineer within thc-sir quota.

(6.) ; If Assistant ' Enqineers are
recruited as Executive En qi. neers> i ri
excess of their quota iri a particular
year they will be pushed down to later
years for absorption when due within
their quota".

18. The a.bove principles are verv miioh

relevant for resolvi.nq the contentious issues in the

instant case.

19.. Revertinq back to P.S.Mahal s Case

(Supra)', it is important to note the observations

rela^inq tox .'C applioabi .1 ity of A. K. Subraman's

judqement (Supra) It o" was. held that when : the
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Hon'blfi Supremo Court hod an the oforosoid judqomont.

laid down in so mrany words that, the inter-se

seniority of B. P'~of"^ted from the qrade of AEs and

AEEs upto i l.12. 197A must be held to be qoverneri by

the rule of lenqth of continuous officiation and the

Government of Tndia had been directed by a writ" of

the court to amend and revise the seniority list of

Tst July, 1971 on, the basis of this rule of

seniority, the effect of the decision of that case

could not be set at nauqht and the bindinq character

of the writ issued aqainst the Government of Tndia

could not be abroqated by the mere prorni.ilqation of

the Rules of 1976 with retrospective effect from

10th December, 1974 i.e. one day prior to the-date

of decision. Needless to say that ,the Apex Court

held the aforesaid rules of 1976 to be of no

consequence so far as amendment and revision of the

seniority list of 1st July, 1971 was concerned.

20.. Proceedinq further, -the Apex Court

held in P.S, Mahal that quota rule in the Central

Fnqineerinq Service (Class I ) Recruitment Rules,

1954 would be attracted whenever there were a lonq

term vacancy in the qrade of E.E. and this would

include even '"those'vacancies which arose on account

i afrani-F( iE^i qoinq (ion td elsewhere. More

Snipof tantly V'' - i that..if vacancy so
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.risinq was from tho quota of AEEs it «ouid oontlnu®
to balonq to th® quota of AEEo and could bo fiHod
only by ,AEE. ; if ̂ tha^quota ruls is to be strictly
observS^nr '^olaSon " arislnq as a '
consaquenco of the death or ratirament of an

^  irreqtilarly ,' proinoted AR to' that t^ost. Tho v^iconcy

■  so orisinq'would have to be fillori up by an AEE at a
subsequent, da to .r , .Similarly, while oushinq down EFe

promoted from the prade of .AEs in excess of their

.  quota and adjustinq them within their quota in a
subsequent year, the Government must treat them as

absorbed from the date when a vacancy in that year

arises in the quota of Afs and not on a notional

basis from Tst January of that year, as had been

urqed by the EEs who had been promoted from the

stream of AEs..

21, i; t was further held by the Apex

Court, that the Govt. deliberately resorted to the

policy of under-recruitment of AEEs because

accordinq to the .CiOVGrnment it would not be possible

to- recruit enou.qh officers, in class 1 jurvior scale

to fill up the, quota at EEs. level as it would worsen

the promotion; ., pr^ospeets of the direct recruits to

Claseland make the Service totally ■ unattractive.

- The f oil'.dwin q !, ob.se.rveti u , psca 36 - of the

judqeme.n.t makef/bnis posi tion even more clear
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v/" "There ofin be no doubt, that the
failure to , recruit AEfs
<;ufficient numbers, so that when

•  - [ . .vacancies v^n. ^^the, .qrade of. EEs
.  .aTlooable' to the q.uota, of - AFEs-.ar o-,e

:from year . to year, , there woul d be
AEEs available for promotion to fill
such vacancies, was responsible tor
the qross distortion which took

y  . place in. the cadre of EEs over ., the
years."

2?'. In the result,, the Hon ble Supreme

Court, struck .down rule .2 (iii) and 2(iv) of the

Rules of 197f as beinq, violative of Articles 14 & 16

of the Constitution and directed that the seniority

between AEs and AEEs reqularly promoted within their

respective quota must be determined by the lenqth of

oontinuous officiation in service in the qrade of

EEs. subject to the qualification that in case of

AEs the lenqth of continuous officiation shall be

reckoned from the date when their promotion is

■  reqularised by absorption within their lawful quota.

Thus, quite clearly, those AEs who had been promoted

on officiatinq basis or even on ad hoc basis to the

post of EEs outside or in excess of their quota

would qet the benefit of their service as EEs only

from the date when their promotions were reqularised
/

by absorption .within their lawful quota.

1  \ . ,
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■?3, It. may, houevGr, bs noted that the

judqements in A.K.Subraman and P.S.Mahal (supra) do
.  net -throw tefvv^ whether

the Government^: has' the power 'to . ohanqe the ^
percentaqe of quota or to scrap altoqether the quota
of one of the streams. Learned counsel for the
respondents and ' the learned counsel for the
•intervenors have taken us throuqh the judqement of
the Apex court -in - JtN.Iloel a ors. Vs. ; Union of
India a Ors. ,. reported in JT 1 997 (i ) sc ^51 to
support their plea that AFs can leqitimately seek
requl arisation from thri - -t-irrom, the dates they were promoted
even on ad hoc basis. We have carefnlly none
throuah the jhdqement (supra) and find that the Apsy
0 o 1j r* t*. in t h 1* -tn ■ i —^ t •i-na... ca..de was dealinq with the inter-se
dispute between the oroHi iAst-,-, ac-^ . ..i-uc qraduate AFs and diploma holder
AKs. The Apex court held that accordlnq to Proviso
to Rule ?1 (3) actually it should bo Rule 23 (z) -
diploma holders were oliqible for heinq considered
for promotion to the post of EE and the aforesaid '
proviso was neither arbitr,ary nor violative of
■Articles 14 .4 ,6 of the Constitution. 'ft was
further held that promotion of non-qraduate AEs'made
till the■enfaroement.of 1996 Rules were valid as per
tho- afql^^ ' 21! (W-'bot ■ that".

■;iWSma:rhdjaef grdi,iS|ta(:g„Padh&c baSls''wii 1 r haL&f '
sAbtbetHqiHaris&dr'tt'sM th ■ ^96 ■ RuftisT'
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There :l.e slso an observation in para 8 of the

judqernent that 1996 rules havinq come into force

w.e. F. October 29, 1996 and those Rules beinq

prospective in operation the promotions made prior

to the makinq of the aforesaid Rules would be

qoverned by the 1954 rules and, -therefore, the

.question reqardinq the validity of the proviso to

Rule 23 (31 of the 1954 Rules have to be. considered..

As already mentioned, the aforesaid proviso was held

to be valid.

24, We also find on qoinq throuqh para

15 of the judqernent (supra) that the respondents had

passed some orders in 1994 whereby reqular

appointments had been made to the cadre of FFs from

amonqst ARs, both deqree-hoiders as well as diploma

holders.

25. . From the aforesaid judqernent we do

not find any support for the contention of the

applicants in this O.A. that the quota fixed under

the 1954 Rules could in no case be,altered. On the

contrary, we find that the quota initially fixed for

AFFs and AFs has been altered quite frequently and

this, much is also admitted by the applicants in the

.Have,

stated ̂ that from' 25. 8.1 949 to-.6.'9. 1955 t^ quka was
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>rsxed in the ratio of 3-1 which was ohannod'' fr~ •
7.,. ,355 to 3,.3. ,572 to 2:, and aoain from 372
to -31 .3.1984 to ui, «nd from. 1 . 4. 1 984 to 28. 1®. 1998

■  tr2:rS^ -v^ntuom from onwords d.t d...
boon ohanqed: to 1 =2 In accordance ui,th the new
recri-iitment rulec. ;

26. That leads i.is to the question rai^jcd
by the intervonors and' relatlnq to th®; nrovlsions

■contained both in the , 954 mles as .well as ,996
rules by which the Government has the power to relay

■  the rules. It is contended by both the learned
counsel for the two qroups of Intervonors as well as
by the learned counsel for the official respondents
that since a situation has arisen where a larqa
number of ad hoc promotees were to he reouiarisod

■  who had been promoted in excess of their quot.:. but
no candidate from the AEEs quota was available, the
respondents had validly diverted 430 posts for the
purpose of qrantinq relaxation in the case of the
promotees from the AEs quota. It is further urqed
before us that, ih divartinq the vacancies as
aforesaid the respondents must be prosmned to have
relaxed tVie quota 'rules by v1 rtue of the powers
vested in the : Government under the relevant

■  not oonvinoinq, -fsi^ ' theipim^ ttii' such, a
• > ■ •
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plea has been taKen before us for the first time and

does not appear to have been ever convassed before

the.Apex Court , when the earlier oases came to be

considered by that Court. Furthermore,, thete

:  under the relevan.t rules - be a- specific order, and.

that too "in consul tatlon- with the Union Publ ic

Service. Commission , for rela-xinq any of the i ules

.  with resW class or. cate.qory of persons.

This was so even uuder. the 'l 954 rules. .Beinq aware

of thos inherent weakness of the stand taken by the

intervenors, Mr.. G. K. Aqqarwal appearinq for them

has pressed, into aid the judqement of the Apex Court

in Narender Chadha vs. Union of India, reported in

1986 (2) see 157. However, the facts of that case

are distinquishable from those of the instant case.

In that case a findinq of fact had been recorded

that there was a deliberate massive departure from

quota rule and there were, also rules conferrinq

power of relaxation on. the Government and it was in

these circumstances that the Apex Court held that

the quota rule must be assumed to have been relaxed. -

What is more Important to note is that in the oase

.  before the Apex. Court, (supra) the ad hoc promotees

/  had been allowed to continue for 1onq years without

th.eir .promotions bei.nq-challenqed.. In the instant

-..<case,.. as already observed,,, "the: . seniorIty/pr.omotion.

:.:.of'' the per.sons^;'.*belk>nqi nq, ..to- : the - stream-- of- AFs. has.

m'M

%.
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been challenqod not onoe but ^;eve^^■Jl timos in the

poi^,t and it can by no rstrotch of reasoninq bo hold

that'ad hoc promotions havo been allowed to-continue

without bei n.qj-qhal l.onqe learnod. counsol. also

relied upon some observations made in Direct Recruit

Class-II Enqineerinq Officers' . Association , vs.

State of Maharashtra, reported in (1990) ? SCO 715,

wherein it was held; -that in the case, of

non-observance of a quota rule or deviation

therefrom it should -be presumed. that power of

relaxation conferred by those rules has been

exercised. But on a closer examination of the facts

of that case we find that appointment, on ad hoc

basis.made not in accordance with the rules was not

held to be such as could confer on the appointee any

r'iqht to seniority. Tt was . held that where the

initial appointment is only ad hoc a.nd not accordinq.

to rules the officiation in such a post cannot be

taken into account for considerinq■the seniority and

even while confirminq the view taken in Narender

Chadha's casG(Supra) the five Members Bench of the

Apex Court h&ld that the experience on such

appointment cannot be equated with the experience of

a reqular employee, because of the qualitative

difference in. the. appointment and that- to equate the

two. wditl.d ybe . . tb,; tf eafe two' Un.—equals as:'.Gqua:ls. which

wbuldivipipte--the^^ equa;i;ity :clause. . ; After • qoinq

^7

■  I
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^  '--it the Bar we^find that
throuoh th. judw—"« ' ■ ■ .

of N K. Chauhan Vs. State o"in the case oT N.
MQ??) 1 see, .3SS some quidetmes ^5v„. (1 977) 1 - j the

been 'issued .whidb: msiObs of^^^ome .he_ •, .
nlestton (n.conPPc-sv .P ibe (nstsnt Pass. 7t -
been held.as follows:' . . , .

li-J

i.'

r?«d „?"uhi:!rh'ota'(s-oertaln)v one. -
(b) MhUB uyinfl d^»^« one

■sssrtt 1
to tests uncer ,,,,oonoy bv

L f. wort out the Quota amonqvacancy ba..!- to . t.heeourt is
the sources. But ?"r- for

r- ejxamininq<^atisficd, the ^^^fhod proposed,const .1 tu tiona 111. ^ ^ ^ ^
ni <-tr-^t1 ve ' technoloqy may have freeadministrative _ other of the

play in ' .p impiomentlnq the
familiar Proo i-se. strite

rw? ';hl%artIoui;;r scheme because it isunpalatable to forensio ta-,t.c.
-is measured by(c) Seniority, norm.,, i .1 /, ^:F^:ioi-tinq service

'  ■ I Thi- does not preclude _ a
ifffehsnt oreJcription. oonstitutionality
tests beinq satisfied. .i

direct Recruits-.- 19'M-62

vli: V . loUQfe - bSf-hot: .; secureci , :beoa,use;

•■-ll-l
H ■'
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tarryi-nq • lonqer would . injure the
administration) can claim their whole
lenqth of service for seniority even
aqainst .direct recruits who may turn up
in succeedinq periods. , . ,

Promdtees-v who, .v.haye been^ :f i tted.. into
vacancies beyond their quota durinq the
period .B -- the year, beinq reqarded as ■ the
unit - must suffer"survival as invalid
appoiiytees .acquirinq., new life wherr
vacancies in their quota fall to. be
filled up. . To that extent they wi.ll step

■  down," rather be pLished down 'as aqainst
direct. recruits . who. . . were, later, but.
requlary appointed' within their quota..

I

lil
Ifij iil

III
ill '1:

J

27. The cumulative effect of the facts

and circumstance emerqln.q from the discussion above

is that the respondents , can certainly alter the

ratio of the quota fixed for AEEs and AEs and it is

not necessary to make promotion only on ad hoc

basis. Even, requl.ar promotion can .be qranted in

case a person' from the stream of AEEs is not

available. But in that case the promotee would have

to be pushed down in his i^eniori-ty when a person

from the quota of AEEs- becomes available later and

is promoted- A wholesale diversion of all the

available posts without issuinq a specific order for-

relaxation and that too after consultinq the UPSG is
I

•i

not envisa'qed .either ; under the 1954 rules or the

1996 rules, . thouqh s'dmittedly the respondents have

the. power. to, ., alter.,'.; frpm. t,ime to time the ratio of

..th%.quota,jcas .\ the'y .had- ladm-ittedly: been doi^^ in.. the.

past, f 1 .
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^ ni'r-vr-s©I  . -V" H cjt \ nrec:.ards tnc

"  l.::AE.3ndthadlplo.. -
-batwesfi7tl« ,{uestton as that

4- tn raisinq dii-pLi^-^--would ^amount. • _ ■ - e>ipre3^-=i"^^
.  thoref"'"^' rotrain

^:daas«ca:
„..s to .avaaUP-V baan ad.,au..ad - ^

this matter app-^^ra. .

n  in l.N-Goel'5i case,upon. 1" 'J*,

4- I -.t has been held snflvi.f.w of what ha-5-.
.  NO 204./97 and'■1 ^ i OW 0 • "

■  discussed above, .we a. - -,  . u costs ne.n..bv whieh ••^■■'«

. b^vertadfor b«nd ' ^ aHsdna In
3„d no bo "tnlsad aoan (upt.o

1 o.qK-l 996 and 1 >
the years 199^^-199..,

,«6). 'Jo.houavor, maK'-2ath October, . lo alter the
the respondent.:, to

U. shall be open to - ^
.  tn exercise ■ratio of the ooo . ■ Vere in force

,ndor the 195i^ rules, wh.icrelaxation under - ,„ th those
■  tin ..th-Ootohor, ^ „o«.r to rooularlse

rules. Thev shall also have t ^„f tho AES promotted on "d ho,Ue services ^ belonolnd to the

7, .^^^.„,bma.t.the relevant ■tl.e or n
,  "'Irttr ;: V ■: .,^1: however, be ; a; .- -..v . .;.-; ., ,, .■: .;r,,t.:. THPtO.-Sila 1-■'. V ','. .cveh..^.....r.^:r . ,; - ; h _ .^'n

r  sabseqaen-tl:.y:. ,"-: ::r-iccindmoPr that ^J,,;7 :. j,.-. . ■ ^ 7
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.  ' ^ ti&com&s avsi lable' 'ia,G:tuaia-Y.,,p

V  / seniority shsll be fixed by apprbpristely piishinq

the person who had been promoted in excess- of

the quota.

.-v.- .- -

,.3®.:' O. A. 1B3/97 is .also disposed of in"

terms of .the ,/above "order. There shall be no order

as ".-to. costst . xISivLili:

a.

"• i " -y Member ; fk)

-  I . ■ ■ '.vv-,, naresh ^ .

TV -N. . Bhat )

'  Member (J)

—I"

i'..; i

X" ...a-- ••Wefei' ̂  ■■ ''I. "'
; \ 1

,

^  f- , Ik ff^ :r

*  ..'■M'-ffv

■  '

-'

vV.S'-'

'  ,"'V, .

v •' -rT"''

-, . c _


