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CENTRAL ADMINISTRATIVE TRIBUNAL.
PRINCIPAL BENCH

N E W D E L- HI

O.A. NO. 1522/9? . Decided on . 1998

Mrs. As ha Sharrna
(By Advocate: Shri S-. S. Rana)

Apiolicant

V s..

■  T « nr- RespondentiU.U.I. a ur^-. ^ ^ _
(By Advocate: Mr-s. P.K. Gupta .)

CO RAM

HOM BLE MR. S.R. ADIGE. VICE CHAIRlviAN (A)

1  , To tie referred to the F(eporL©f oi rioLi ye....

2. Whether to be circulated to other Benches of
the Tribunal? Yes

(S.R. ADIGE .J
Vice' Chairman (A;



CEt'JTRAL ACMINISTRaTI'JE TRIBUNAL PRINCIPAL B !TJ CH

0. A.No»1522/97._

N 0UJ Delhij this the ̂  1998,

HON 'BL E PI R, 5, R, AOl GE, WI CE CH aI Rf'1 aM ( a)

gnt.Asha Sharma,
Ud/o Late Shid Satish Kumar Sharma,
Hnployment No,00099 50 f
Ex. A AO in the Office of L AO ( a) , Ambala Cantt., .
C-97, East of Kailash, .... ftjplican U'
Neu Oelhi » 110 D6b ^ ̂

(3y Ad\Jo cate: Shri S, 3. Rjfia)
\je rsus

1, Union of India through
the Secretary,
Plinistry of Defence, Goyt. of India,
South Block,
Neui Delhi,

2, Director General Personnel Servdces,
Adjutant, General Branch,
4th Floor, Sena Bhauan,
suq, ouq, po,

■ N BU Delhi - 110011,

3, The Efnbassy of India in Nepal through
the Secretary/,
Plinistry of External Affairs,
North Block,
N Bu Del hi,

4, The Oontrollerof Defence Accc un ts (p en sions) ,
Allahabad, UP .

5, The Senior Accounts Officer,
Office of the CDA, iiPstem Oomm an d,
Oaandigarh Re^o'n dents.

(3y AduDcate; Shri Harvir Singh for Airs, P.K.Qupta)

JUJ DGPI m T

!£IliSL£.iiRi^.^A_DIGE j/I CE CHAlFnAN(A>

Applicant seeks a declaration that

(i) her,late husband Shri S. K. Sharm a
was an India based employee uith

the Indian Bnbassy in Nepal and

ba treated as Central Goyt. seryant
u. e.f. 3.10.50 and is entitled to
ali SBCrfcB benefits including pension.
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(ii) she is entitled to family pension
being Shri S.K. Sharma's uids uj

^  (iii) to sanction and release family
pension u. e»f» 31 • 5.94 as uell

as ~ gratuity and group insurance

to her uith 18^ p, a, interest thereon
with effect from the date it became duaj

(i v) costs,

2» Respondents in their reply da not deny

that the late Shri S»K, Sharma , an Indian National

and of Indian domicile uas originally recruited as

an L DC from India in the Office of the Pension Branch,

Indian Qnbassy Nepal vide letter dated 20o9®6ll

(Annexure-Al ) sind ha joined the said post on

3,10, K3 , The appointment letter which uas issued

from the Military Branch, Indian Snbassy, Nepal and

Addressed to applicant at his o^hi address stated

that it ijoul d no t confer on him any right to earn

a full p ansion and he yould have to retire on

attaining the age of superannuation, Re^ondents

do no t deny that ha received a telegram which

read as unders

It Report at Kathmandu for taking
appointnent L DC forthwith,: Terms
appointment posted Indian Bnbassy
N ep al, »

3, Respondents also do not deny that

the establishment for Pension payment Offices in

Nepal was sanctioned u.e.f, 1,10,^0 vide Oafsnce

Ministry «s letter dated 5.9. 60 ( copy taken on record)
whereby Class I V Staff uar-s to be recruited lo cally
on terms and conditions as applicable to local gnbassy
Staff while a ass III Staff (Qerks, Cashiers etc.)
were to be recruited locally as far as possible,

but if local hands were not available they would

be (-1) recruited fren. India or (ii) found from existing
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staff or (iii) deputad from offices in India, ijiile

local recruits youldba goi/ernad by tsrms applicabla

to similar local staff of the Sub assy, those

racruitad from India i^uld be gouarned by Defence

Minist^*s latter dated 6.10.59 which sanctioned

"India based terms" to all of them, rurthemor®

. respond^ts also do not deny that on a clarification

sought by the Indian Snbassy in Nepal, the Oafance

Ministry reiterated in thair latter dated 20,12.60

(Annaxur0-A2) that the Ciwilisn Clerical Supervisory

Staff at Headquarter of the Military Branch of

the Indian Ehib assy, Nepal who were of Indian domicile^'

and who had been recruited by the Bnbassy from

India^uould be governed by the terms and conditions

as laid doufi for"India based " staff. It Is also

not denied by them that by Defence Ministry's letter

dated 21.6,S? it was decided that such of the

posts as were originally filled by recruitment/

deputation of Indians domiciled in India from India

upuld be classified as India based, and thos® which

were originally filled through recruitra^t of Nepal

citizens/Indians of local domicile would be

classified as local.

4. Respondents also db not deny that shri

3.K, Sharma was granted India based terms effective

from 1,9,80 vide letter dated 7,1.82 (Annex ore-r3).

By this letter applicant was governed by the

same terras and oon ditions applicable to India

based Staff, but they were not entitled to outfit

allowance as they ysre alreac^ in Nepal. In the

OA it is stated that Shri Sharma filed a representation

against the order dated 7.1.02 but the same has

not be^ filed.
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5» It is also not denied by respondents

^  in their reply that Shri sharma yas promoted

as Head dark and th^ promo tad as Sub-Treasury

Officer, P.P.Q Nepal y.e.fw 6«3®82 (See Ctefenc©

Ministry's letter dated 2*1.85 at Annexure-A^)

and seri/ed in that capacity till he was transferred

on deputation from there to the Defence Accounts'

Deptt# 031 as p ftO (O Rs) Panchmarhi ui de orders

dated 12ci'6»9Cl(Annexure-A 6) yhere he joined on
I

6«8«'90, and u^s thereafter transferred as Asstt.

Accounts Officer, Office of LAO ( a) flnbala Can tt»

where he continued to work till his unfortunate

demise on 30,5*94, after putting in 34 years*

continuous servicsii

S. Meanwhile Defence Ministx^' by letter

dated 24,4,85 (Annex ura-D to re^ondants* reply)

had stated that Foreign Allowance! Free Furnished

a ccomtno dation j Home Leaye Fa re| Children holiday

passage! children's education allowance? Medical

facilities and Baggage allowance would be

adnissibl© to employees mentioned in letter dated

7.U82, It was ho we ye r clarified that th^y

upuld not be treated as Central Go yt,^ EJnployees

as they neither belonged to any Central Go yt. Office

in Indiaf nor had thay been d^uted/ posted from

such o ffices/dep tts, «3ubsequently by letter dated

27.1,8 5 (Annexure-AS) in addition to the benefits

extended by aforesaid latter dated 24,'4,^5 , the

benefits of Csntral Go yt* a^ployees, Group Insurance

Sch®n a on salf financing and contributory basis,

as ijsll as P ro ducti yi ty linked bonus and L TC

were also extended to those who wsr® recruited
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from India for PPO in Nepal.

7. Upon Shri S. K.Shaima *s danies, applicant

(his uicbu) mo ysd for release of his rsti rai

benefits in cl uding , grant of family pension. It

is not denied that sums relating to Shri Shairaa «s

leave encashment, GPP and CGEIS ha\® be^ released

or sanctioned for release to applicant vide letteic

dated 30.i«^95( AnneKUr9«,f^11|# Regarding grant of

faaily pension houever respondents in their

letter dated 15.4.96( t^nnexure-'A''? Dslly) stated

that the matter was still pending a final

decision. It is for early finalisation of the

matter that applicant had filed this 0 a.

,8. Respondents in their reply to the DA

now state that the case has finally be^ decided

by the competent authority in consultation with the

concerned department and the Plinistsy has decided

that applicant is not entitled to family pension

as her husband Shri S.K.Sharma yas appointed as

an LOG in P.P.Branch of Indian Snbassy Nepal as

a local recruit. It is further stated in the

reply that locally recruited employees in Indian

Missions abroad are not entitled to pensionary

benefits under the existing pension rules, and

the late shri Sharma yas granted India based terras

uhich did not cxjnfer any right in any yay for grant

of pension but only extended the benefits of some

alloyances to locally recruited parsonnel. Reiterating

the terms and conditions of grant of India based terms

to late Shri sharma by Defence Ministry's letters

dated 7.1.82 and 24.4,85 ( Supra), it is stated that

Shri Sharma cannot be t reatad as a Central Go vt,'
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snployess#' Reference has been made in Respondents*

reply to the CaT PB judgment dated 19«2«93 in

OA No.3012/92 D.N.Gupta Us, (JOI & Ors, uherein

it has bean held as follousj:

«* Ha \d.ng not been oonfirraedj the applicant
as a temporary employee cannot claira
dsnsiona:^ benefits also. Further,
in a COD r dan OS uith rule 2(f) o f this
Central Civil Se rvi ces(p ension) F^il es
1 9?2 persons locally recruited for
serwlca in diplomatic Oansular or other
Indian establishments in foreign
countries, are excluded from the
benefits of pension Rules, since

,  the applicant adni ttedly is a locally
^  recrui ted p er.^n, recruited in Nepal

for working in the pension payment
Office in Nepal, he is not entitled to
pensionary benefitsi^w

9* In the reply it has also been stated that

the terras and conditions on which the applicant's

husband wa3 employed did not provdde fo r pensionary

benefits , hence pension cannot ba sanctioned to

applicant being not entitled.

10. I have heard Shri Rana for the applicant

Y  ®nd Shri Harvlr Singh for respondantsii

11. Shri Ran a has emphasised that applicant's husba-

had served the GOT sincerely for 34 years continuously

at different places in N^al and Indiaj was given

promotions and was paid salary from the Defence

Accounts Estimatss. He was a subscriber to GPF,CiA.d.

CSFGlSj and was deriving benefit of LTC which

are pairaissible only to peiraangnt (3o vt. servants,

and was treated as a Central Govti' Servant for all

purposes^ Having been granted India based status

in the Indian Bnbassy, Nepal, and being a Central

Gout. Servant he was entitled to all the benefits

of a Govt. servantii He has snphasised that locally

recruited staff in the Bnbassy was confined to Peons
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and Oaftaries, andPthar Class III and Class II

Staff posts to be manned by "India based staff, "

that is Indians recpuited frora India#^ He has placed

great reliance on the H»p, High Qsurt's judgment in
S. S. f^ghilsans \/b« Bab assy of India Nepal and another

decided on 8«i1.87 (LPaNo.4 of 1975 ).

1 2, On the other hand re ̂ on dents ha v/a taken

the preliminary objection that as the c^use of action

has arisen in Nepal, the O a is fit to be dismissed

for lack of jurisdiction. A second preliminary

objection has bean taken that persons locally

recruited for seryice in diplomatic, councellor

or other Indian Establishments in foreign countries

are excluded fiom the puruiau of the pension rules,

and are entitlled only to retirement gratuity by

(jay of terminal benefits,' The Oa has also be^

challenged on merits on the grounds discussed

in the foregoing paragraphs,

13, I have given the matter my careful

consideration,

14, The first preliminary objection is

summarily dismissed, because the judgment in 3 ,N,

Gupta^s case ( Supra) relied t^on by respondents

themsel ves . essiaBSsa®® thalCAT/jurisdiction in ear vice

mattaryoutside the territory of India, but under
GOI*s control,

15, Osming to the secon d p reliminary objection

and the other grounds . taken by respondents to deny

family pension to applicant their stand is that

i) applicant's late husband being a locally

recruited employee in the Indian EJnbassy
Nepal is excluded from the benefits

of the CCS(Pen3ion) Rules in view of
Rule 2(f);
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U) As he neither belonged to any Central
&svt* Office in India nor was deputed/
posted from such offic^d^tt.j ha
cannot be treated as a Central Go vt#^
Snployea and is hence not entitled
to pension#

iii) para 5 of his appointment offer
dated 28«9.S0 disentitles him to

pension#

16. In so far as Shri Shaima's case^hit

by Rule 2(f) CC5(pansion) Rules is concamadj

my attention has been invited to Himchal Pradesh

High 03urt*s judgment dated 8# 1.87 (LP A No.Vi^S)

titled Shri S.S. Reghub ans Ms, Bnbassy of India

in Nepal and another# In that case ^plicant had

retired as a Haual dar Clerk from the l\Tmy in

1956, Prior to his retirsnent he had served on

the personal staff of the flilitary and Air Attache

in the Indian Biibassy, Nepal from 1952 to 1955

during uhich period he uas treated as an India

b ased o ffi ci al# ijhileon retirement in his villsga

Aria Oistt# Sol an in Himachal Pradesh State, he

racaived a telegrsu from the Indian Qnbgssy, N^al

seeking his willingness to join as L DC for six

months in the Indian Elnbassy N^al,' ijiile expressing

his willingness he ^ught further details regarding

the terms ^d conditions of his service#' fleanuhils

ha received another telegr^ calling upon hira to

join duties at Kathrnandu in Nepal forthwith in

response of which he joined the said post at Kathnsodu

in No vember, 1958. He was initially posted as L DC

for six months, but ultimately was absorbed in a

perra^ent post sectioned for the pension paying

branch under Indian Snbassy, Nepal, and i^to the

data of filing writ petition, had held various
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posts, including L DC, UOC, AID, 510 etc. ^pllcant
presumed that haying regard to the adrslnist rati vs
instructions issued by the president of India on

6,1Q;'59, 5«9i'60 ffli d reiterated on 20,i2,60 his casa

uould be go\^ined by the ssrae ^d hs ix)uld be treated

as an In di a based o f ficial, but eyentually in March,

1973 he uas infbflsiad that the Goyt.' of India had not

agreed to granting the p ay~-.an d allouaices adnissible

to an India based employee.^ Thereupon he preferred an

appeal against that order in 1973, Upon which he filed

the aforesaid LP A. The UOI in the aforesaid Lp a took

the stand thgt the appellant's terms and oonditions

of S0 rul cs ware at the time of appointment go ve rn ed

by Defence Ministry'*s letter dated 25.4,'56 wherein

person employed by Bnbassy of India, N^al was to be

treated as locally recrui ted and not In di a based and an

India based ©nployes would be t reated as such only in

cases yhera before proceeding to the foreign country

h© was holding a post in India and was e^^ected to

return to a post in India at the end of th® period

of assignment abroad# Such India b assd employees

consisted of two catego ries,namely (i) those recruited

in India on scales payable to then at the place of thai:

appointmants ^d (ii) those who war© transferred at Qo yl

cost fo r service in India employment abroad.' All other

officials were treated' as local, whether recruited in

India or abroad. Respon dents had taken the stand that

as the applicant was not recruited in India but in Nepal
he could not be treated as an India b ased o ffi cial

Negatiying the construction put by the

respondents on the phrase "India based ^nployee"
as not only arbitrary but ridiculous on the vary
face of it, the H.P, High ODurt in the aforesaid

judgment held that to say that a recruited for a pos
in Nepal from India who had his damicile in India at the
time of recruitment, was a local recruit in Nepal,
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"a Hg^A itQiiaiKwM taT ̂ paA, uas a contradiction in

terms, since a person with a residues aid

domicile in Indira at the time of recruitment

could not be said to be a locally recruited

person in Nepal# 1t»a contents of Govt, letter

dated 5# 6,'60 uere also noted in the ju dgment^ wherein

the terms and conditions of service had bean

specially clarified and it had been stated that uhilg

Ci ass IV Staff would be locally recruited by the

Bnbassy and their terms and conditions of service

^  would be governed by the directions ontained in the
letter dated 16,^2i^60, CL ass III Staff would be

recruited locally as far as possible, but if

suitable h gp ds were not available they would be ~

recruited from India or found from existing staff

or deputed from offices in India ^d those recruited

from India would be governed by the tsims and

conditions as laid doun in the letter dated 6.10.59,

which laid down that India based employees would be

allowed pay scales on the terms and conditions of

service adnissible to similar India based civilians

serving on the staff of the Indian Bnbassy, Nepali^

IS- Accordingly, the aflo resai d LP a o f appellani
Shri Raghubans was accepted by the Himachal Pradesh

High Cburt and it was held and dadared that he

had been an India based employee in the service of

Union of India from 8.11.^58 till his super^nuation

on 1,4.80 on different posts and was entitled to

Salary and other allouanees for all this period as

India based employee along with reti ral benefits

such as pension, da at h-cum-reti ram en t, gratuity etc.

and re^ondents were directed to work out and pay

all these monetary benefits within 9 months of that

I
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judgmisnt along ,uith costs of Rs»500/—•

V  -
19# Nothing has besn sho'un to ma to establish

that the aforesaid judgmsnt in Raghubans*s case

(supra) has not become final#

20, In my vie y the ju cement in Rag hub an s*

case (Supra) is fully applicable to the facts and

circumstances of the present case. In fact, the

present case stands on a better footing than

Raghubans* case (supra) because the applicant's

^  late husband served not only in Nepal but thereafter

served in various places in India including P^chmarhi,

ffnbala etc. where he continued to work till his

unfortunate danise on 30,5.94. Under the circumstance

as applicant's late husband was not a locally

recruited employee in the Indian Bnbassy Nepal#

his case is not hit by .Rule 2(f) CCS(Pension) Rules,

1972.

21, AS regards the objection in para 15(ii)^
namely ^plicsnt not coming within definition of

Osntral Govt. employee, we have to go by CCS

(pension) FiJles, 1972. Rule 2 of those rules makes

them spplicable to Go vt, servants including Civilian

Govt, servants in the Defence Services, appointed

substantival/ to civil services and posts in

connection with the affairs of the Union which are

borne on pensionable establishments, but those

rules shall not apply to certain categories of

Govt, servants specified in Clause (a) to (h) of

.Rule 2 including Clause (f) already noticed above.

Adnittedly, applicant's 1 ate husband Shri S.K.sharma

uas a Govt, servant appointed to a post in connection
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uith the affairs of the Union which was borne on

a pensionable establishment# Wo doubt, Rule 2

refers to substantive ^pointnient but Rule 10 CCS

(Temporary SerwLce) Rules makes even temporary Qd vt
servant retiring fsom service on attaining the age of.

superannuation eligible for pension and OCRG^and
Rule 10(2) thereof provides that in the ev^it of

death of a temporary Qovt#' servant while in service^
his family shall be eligible for family pension and

DCRG at the s^e scale and under the sane p to visions
as applicable to permdoant Central Civilian GOwt^

servant under the CCS(Pension) Rules, 1572. Under

the circumstance, although there is no specific
averment in the Oa that after Shri Sharma*s initial

appointment, he was made substantive, even if he

^  t^ntinued to remain temporary that by itself would not
debar him From the grant of pension and OCRG^and his
wi d3 w from the grant of family pension and DCRG as
per rules;p Purthermore just like shri Raghubans' case

T  (st^ra) applicant*s late husb^d c^not but be
treated as an India based employee in the service of
the Union of India, and hence the objection in para
15(ii) aboue;to the grait of fanily pension to the
applicant also cannot be sustained.

regard to the objection contained in
para 15(iii) sbove^nanely that para 6 of shri Sharma^s

*

appointment offer dated 28|9.60 disentitles him to
pension, we have noted that after coming into effect
the CCS(PBnsion) f^les,1972, it is these rules that
uould have overriding effect, and his case woul d have
to be governed by the provisions of those rules according
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to uhich^as ue have seen above, he is entitled to

•W' pension and DCRG««

23* In the light of the foregoing discussion,

this OA succeeds and is alloued#' /^plicant being

uidauoF Shri S.K. Sharma is entitled to get. f^ily
/) Cii\e{ 'r^

pension along with DCRG^adTJissible to her late

husband at the prescribed rats iij»e»f. 30»5»S4

together uith arrears. Reqaondents should

release the same to her uithin three months f lora

the date of receipt of a copy of this judgmait^

The prayer for payment of interest and costs is

rejected as there is nothing to suggest that there

-ktis any uanton or ra alafide delay on the part of the

respondents in releasing the aforesaid claim of

sppl leant'?

(  S. R. AOIGE )

VICE CHaI l?1 an ( a) .

/ug/


