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IN THE CENTRAL.ADMINISTRATIVE TRIBUNAL

PRINCIPAL BENCH

NEW DELHI

f  ' OA No 1462/97

New Delhi this the 9 th day of January, 1998.

Hon'ble Shri S.R. Adige, Vice Chairniaii(A)
Hon'ble Smt.Laksbml Swamlnatban, Ifember(J)

Shri R.S. Kundu,
S/o Shri Shiv Dhan Kundu,
30-N, Central Government Housing Complex,
Vasant Vihar, New Delhi-110057
working as Senior Technical Assistant,
Directorate of Quality Assurances,
Warship Project, H-Block, New Delhi.

«  > .Applicant
(By Advocate Shri K.B.S.Rajan)

Vs

1. Union of India

through the Secretary, .
Department of Defence Production,
Ministry of Defence, South Block, .
New Delhi-ll

2. The Joint Secretary(Training),
and Chief Administrative Officer,
Ministry of Defence,C-II Hutments,
Dalhousie Road, New Delhi

..Respondents
(By Advocate Shri P. H.Ramchandani, learn.ed Sr.counsel)

ORDER

(Hon'ble Smt. Lakshmi Swaminatban, Member(J)

The applicant , is aggrieved by the order passed by

the respondents dated 9.5.97 imposing on him a penalty of

reduction of pay by two stages for a period 'of one year

with cumulative effect, during which period he will not

. earn^ any increment of his pay and this reduOtion will have-/Ae

effect of postponing his future increment of pay. This order

has been passed by the President after holding disciplinary

proceedings against the applicant under Rule 14 of the CCS(CCA)

Rules, 1965. ' . ,
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2. The applicant has submitted that he being a Group^

'B' tj^fficer, th^ disciplinary authority who could have

I

passed the penalty order against him is the Director General

of Quality Assurance (DGQA) against whom , he could ' have

filed an appeal to the higher authority. In this case, since
/

the penalty order has been imposed against him by an authority

higher than the prescribed disciplinary authority, it has

resulted in taking away his valuable statutory right of

appeal. He submits that as the , President has assumed the

powers of the disciplinary authority, no appeal can be preferred

against that order, as under the Rules, no such appeal is

provided. Only revision and review lies under Rules 29 and

•29 A of the CCS(CCA) Rules, 1965 against the orders passed

by the President. The applicant has also submitted that

from the charges framed against him, it will be seen that

the applicant, who is a Technical Assistant could not identify

the wood or quality of the wood. In any case, he was part

of the inspecting team which conducted the inspection of

the wood, to incorporate the guarantee clause. He has submitted

that it was the responsibility of the inspectipg authority

to whom such a certificate of warranty was given by the

supplier to .interlink the same with the inspection report

and to take necessary action. Shri Rajan, learned counsel

has, therefore, submitted that the applicant was not e.xpected

to certify about the quality of the wood. He submits that

it is not a case where the accepting authority blindly accepted
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the ̂ _certlflcate given by the Inspecting Team as referred
to In detail l„ paragraph 5 of the application. Be has

contended that, in the circumstances the charge held proved

against the applicant is illegal.

3. The charge-sheet was issued to the applicant by memorandun
dated 13.6.91. In this memorandum, it is stated that the

■President proposes to hold an enquiry against the applicant
i  under Rule 14 of the CCS(CCA) Rules, 1965. The article

of Charge together with statement of imputation, list of
documents and list of witnesses by which the article of
Charge was proposed to he sustained were given to the applicant
along With the memorandum. Learned counsel for the applicant
has submitted that the memorandum does not mention that
It was proposed to hold common proceedings against the applicant
and others and that It was issued under Rule 13 of the CCS(CCA)

He has also submitted that the penalty order was
not a common order which was passed by the President

following the common proceedings. The ooint +
ine point stressed by'the learned counsel was that the applicant was- being dqnied

a valuable right -of an opportunity to file an appeal,' which
was otherwise available to him if • 'the disciplinary authority
wan not the President in terms of the hormal Rules applicable
to him. He relies on the Judgment of the Tribunal in H.R.Ohopra
V.Lt. Governor, omen Territory of Gelhf and Another C1993,C33,

33 ; surjlt Ghosh V. Chairman A Managing Olrector. Onlted



tlon ol Ldla "d. and Others (1997(3) SCC371)V. Food Corporation ol max

t  have 11 led Ibali-4  The respondents have

heard Shrl P. H.Easchandanl, learned ̂  counsel lor the,
respondents. The respondents have submitted that the applicant
... a co-accused wlth^Oroup •. Olllcer. namel. Sh.P.O.Sarrate
SSO-1 (Hetd). in the case ol Shrl Sarrate. the disciplinary
authority Is the President and hence the President had ordered
initiation ol common poroceedlngs under Rule 18 ol CCS(CCA)
Rules against both, the applicant and Shri Sar.ate by order
dated 13.6. 1991. .They have submitted that the applicant

,  had not raised any objection about the disciplinary authority
the charge-sheet was Issued to him in June,at the time when the cnarge

1991. They have submitted that as the President had initiated
the proceedings^ the imposition ol the penalty by the same
authority Is legal, under the provisions ol Rule 18 ol,CCS(CCA)

-t" Rules. They have also submitted that since the penalty has

h-een Imposed by the xhlghest authority i.e. the President
who was the competent authority under the rules in

case, the applicant cannot ^ complain ol the deprivation ol
_c rt i r*miTd fLVftil of tho stS-tutoryhis remedy by way of appeal. He, could

right ol llllng a review petition to the President against
,  the penalty order under Rule 29-A ol CCS(CCA) Rules, which

, remedy he has not availed ol, belpre llllng this application

in the Tribunal. In the circumstances ol the case they

have submitted that no, prejudice at all has been caused

to the applicant as he has been, proceeded under the Rules
.  py



Thev have submitted that with re^
by way of common proceedings. T y

..e o. ..e ca.e, .He .n.u.. 0«ce. Has anaH,seH
..e .acts pxaeea He.o.e H.. aaa cons.ae.ea .He ae.ence .aHea

tHe appUcan. wHlle recorain. His fiaalngs In His repor..
.ne. Have also suH.L.ea .Ha. .He penal., onaen sHows .Ha.
.ne alsclpllnan. au.Honl.. Has appllea His .ma ana Has

npnaltv. Shri Ramchandani,recorded reasons for Imposing .He penal.y.
V. that the contention of the

■ U.rc.d Coi.n«l l"' sub^'tfd tMt

.  deprived of His valnaHle rlgH. H. way of appeal Has
no Hasls, as .He common proceedings Have also been conduced

accordance wl.H .He Hules Hy .He Preslden. wHo Is so
"  empowered .o do , in ..He faCs and clrcums.ances of .He

.  ,,,3; He Has also relied on .He-oHserva.lons of .He Supreme

Cour. in Balblr CHand's' case (supra). In wHlcH 1. Has Heen
,,1, tHa. ■ .Here Is no proHlHl.lon In law .Ha. .He HlgHer
au.Horl.y sHouia no. .aHe decision or Impose .He penal.y
as .He primary au.Horl.y In .He ma..er of disciplinary ac.lon■.
He Has suHmlf.ed .Ha. .He iHdgmen. In Surjlt GHosH-s case
(eupra)was Hased on .He fac.s and rules appllcaHle .0 .Ha.
case,WHICH are no. applicable Here. It was Held
case .Ha. In .He normal clrcums.ances, .He Managing Director
nelng .He appellate au.Horl.y sHould no. Have passed. .He
order of punlsHmen. so as .0 enable .He delinquent employee
to avail of His rlgH. of appeal. SHrl Rajan, learned counsel,
however, con.en'ds .Ha. based on .He same judgment In Balblr
Cband's case, .He appeal provided under .He Rules cannot

t
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be denied which would cause prejudice to the delinquent

5  The applicant has filed a rejoinder in which he has

reiterated the stand taken by him in the application, particplariy
that his very valuable legal right of appeal has been taken

away- from him by the fact that the penalty order has been

passed by the President.

6  We have carefully considered the pleadings and the

submissions made by the learned counsel for the parties.

7- In this case the memorandum of charge issued to the

applicant on 13.6.91 clearly shows that it was the President

who had proposed to hold an enquiry against the aplicant

under Rule 14 of CCS(CCA) Rules, 1965. - As the applicant

has contended that his disciplinary authority was the dgqa,
the memo.of charge-sheet Itself gave Mm clear-Indications-

that the highest authority has nroDseri
y  propsed. to proceed agains't

under Rule;..14 of the rules. This was -sufficient notice
to him that it^ts the President who-was to hold the.enquiry
against him and he has apparently not raised any querry

objection at that time. The main contention of the
learned counsM "for the'appncant is that because the penalty

.order has been passed by the President he has been deprived
Of his valuable statutory right of appeal. l„ ..H.Chopra's
case isupra) the Tribunal has merely noted that as the impugned
order was passed by the Lt.Governor, Union Territory of
nolhi, the remedy of appeal is not available, which is the

® P°=itron in the present case. l„ .Surjlt -Ghosh's case

.J^



Csupra), the Supreme Court ■ has held that an employee cannot

b^^deprlved ol his substantive right I.e. remedy by way
ot an appeal which Is given to him by the Rules/Regulations.

However, that case has to be read in the context of the
Rbles/ Regulations which the Hon'ble Supreme Court was dealing
with.Jn that case, the^ Court held as follows:-

"whnt is further, when there is a provision
of appeal against the order of the disciplinary
authority and when the appellate or the
higher authority against whose order there

no appeal, exercises the powers of the
disciplinary authority in a given case,

results in discrimination against the
employee concerned. In such c.asp.s tu.
right Of the employee dnrrnd.s
Of the

.  i-esults in discriminationan employee and employe^, Surely, such
a situation'cannot savour of legality. Hence

are of the view that the contention advanced
on behalf of the respondent-Bank that when

appellate authority chooee, to exer::7Z

case

v,u.ciiiit,bai suiters froman inherent defect and has to be set aside."

,  ' (Emphasis added)e observations in Sun'it 01, 1-1Surjit Ghosh's case (supra) would not
applicable, to • the

"  tto present
Kule 18(1) of the CCS(CC;l) Rules, 1965 reads as under:-

•  Where two or more Government servants are concerned
in any ^ed^

on an h Of dismissal from servicesuch Government servants maj-Make an order direct-
that disciplinary action against all of tn "erecting
in n „ ■ soij.nsT ail of tbem may be takenin a common proceeding;', ■
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In the present case, the other officer against whom proceeding^

were held being a Group 'A''Officer, his disciplinary authprity

is .the President. Therefore, this is not a case where

the President i.e. the appellate authority chose to exercise

the power of the disciplinary authority but had no other '

choice under the Rules, as one of the co-accused was a
♦. I

Group 'A' Officer. We also find no illegality in the common '

4j final order-passed-'by that authoritvproceedings initiated by the President/ The rules themselves ^

provide that against an order passed by the President,

revision and review lies under Rules 29 and 29-A. We are

further fortified in the view we have taken by another

judgment of the Supreme Court relied upon by both the parties,

namely, Balbir Chand V.Food Corporation of India and Others.';Supra)

In this case, the Supreme Court held:-

»•

In the instant^ase, a joint enquiry was conducted
against all the delinquent officials. The highest
in the hierarchy of competent authority who
could take disciplinary action against the
delinquents was none other than the Managing
Director of the Corporation. In normal circum
stances the Managing Director being the appellate
authority shoi^ld not pass the order of nnnishmen^-
—2:1—to enable the delinquent employee to

avail of right of appeal. An authorit;^ lower
than the appointing authority cannot take
any decision, in the matter of' disciplinary
action. But there is no prohibition in Taw

-  jhe higher authority should not take
decision or impose the penalty as the primary
authority in the matter of di pi j
On that basis, it cannot be said that in doing

there will be discrimination violating
Article 14 of the Constitution or canginp
material prejudice."

(emphases added)
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9. In any case where common proceedings were held
Jr

■ r ^ ' ♦

as provided under Rule 18 of CCS(CCA) Rules, where the

disciplinary authority is the President it cannot be concluded

that.it is illegal. .Therefore> having regard to the facts

of the case, the- provisions of Rule 18 of CCS(CCA) Rules

and the decision of the Court in Balblr Chand's case (Supra),

we are of the view that there is no discrimination against

or . ^

M:

f ■

the applicant / violation, of Article 14 of the Constitution

•in depriving him of his right of appeal causing^'^rejudice
A

to him. It is relevant to note that the penalty order-

has been passed by the highest .authorityj namely, the.President,

10. .With regard to ^the merits of the case, it is settled
/

law that the Court or the Tr.ibunal has no power to trench
#

on the jurisdiction of the departmental authority to re-

appreciate the evidence and to arrive at its own conclusion.

Judicial review is not an appeal from a -decision but a

review of the manner in which the decision is made. It

is meant to ensure that the delinquent receives fair treatment

and notV to ensure that the conclusion which the authority,

reaches is necessarily correct in the view of the Court

or Tribunal ( See State o f Tamil Nadu and Anr.V.S.Subramaniam

(JT 1996(2)SC 114, UOI V. Parma Nanda (AlR 1989 SC 1185)

and N.Rajarathinam V.State of Tamil Nadu,(JT 1996(8)SC 447). In

the facts of this case, we are satisfied that the departmental

proceedings have been held in accordance with "the rules-^ and the
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ap.p^cant has also been afforded reasonable opportunity
to defend bis case in accordance with the principles of

/

natural justice.

11. In the facts and circumstances of the case, therefore

we see no good grounds justifying any interference in the

case. The application lacks merit and the same is accordingly

dismissed.

No order as to costs. >

(Smt.Lakshmi Swaminathan) ( S.R. Adige)

Member(J) Vice Chairinan(A)

(
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