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CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BENCH
Ofiginal'Applipagion\No.1456 of 1997
New‘Delhi, this the [Sv;&éy of  April, 1998
Hon'blé Mr. N. Sahu, Member (Admnv)

‘Gurbachan Singh, S/o Shri Budh Singh,
Rtd. Goods Clerk, Rallway Station,

Shakurbasti, Delhi-110034 R/0 Houss
No. 852, Shri Nagar, Shakurbasti,
Delhi-110834 ‘ ~ APPLICANT

(By Advocate Shri K,K,Patel)
‘ Versus
1. Union of India through the General

Manager, Northern Railway, Raroda
House, New Delhil.

\
Z., The Divisional Railway Manager,
Northern Rallway, State Entiry _
Road, New Delhi. -~ RESPONDERNTS

(By Advocate Shri 0.P,Kshatriya)

By Mr. N. Sahu, Member (Admnv) - !

The - admitted facts in this . Original

Application -are that the applicant was appointed as a
Séalman, In Group "D° post on 9.5.1957., QOn 18.2.197%

he along with others was promoted as Goods Clerk on

' ! :

adhoo ba$isf He had been continuously holding that }
post till 17.11.1989. On that daQ 42 posts of Goods |
Clerk were surrendered due to shrinkage of the cadre. ;
Tﬁe applicant. was relleved from the post of Goods
Clerk held by him on local adhoc basis by the Station
Sum@rihtendent, Shakurba$ti © vide his letter
no.301/Staff/89-5SB dated 18.11.1989. He challenged
the orQeﬁ beOre this Courtvin 0.A.No.2367 of 1989
and on account of‘ an  interim order of this Court
dated 8.12.1989 he  was not-revérted £o the post of

Sealman but continued to work as a Goods Clerk in the
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pay scale bf Rs.975-154p, The sald 0.4, wWas
dismissed on 27.5.1994 ‘and the interim order was
vacated. Consequently, the applicant was reverted to
his substantive post as a Sealman by an order dated
21.10.1994, 'He_ was accordingly raliesved on
T.11.1994, He applied far voluntary retirement on
18.5.199%, According to'the counter affidavftf the
said claim for voluntary retirement was rejecte by
lhe fespondentg vide order dated 20.7.1995%, This
ordeir of rejection of the claim was admittedly not

_ ‘ ‘ _ .
served on  the applicant. He retired from service on

S

superannuation on 31.8.199¢.

2, The applicant claims that under the rules
and instructions issued by the Railway Board he
should be deemed to have retired three months after
he spplied for voluntary retirement-i,e, 18.8.1995,
He, therefore, prays that his retiral benefits bhe
fixed as pér Rule 2544(c) of  the &ndian Railway
Eswablishment Code,AVOlumewII and for this burpose he
Prays that his pay should be reckoned in the grad@ of
Rs.975-1540 Ffor Computation of pension, gratuity, or
any other retiral b@nefits‘ He further invites Lhe
attention of the Court to Rule 42 of the Rallway
Services (Pehgion) Rules, under wWwhich the tarm
“emoluments” has  heen defined to mean basic pay as
per definition which the Railway servant Was
receiving ,immediately before nhisg Fetirement and the
average emoluments are  to be considered b} taking

vy

sSUGh pay in the last 1p months precedin 5}
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retirement,
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3. . The matter is, therefore, very simple. It

is a question of actual pavment of salary to the

7 applicant during the last 10 months of Qis service.
3 As per Annexure -R-7 dated 1.11.1994 . the resmmnd@nts(
have stated that the applicant received Rs, 1458/~ per
month as basic pay up to Z.11.1994 and they w@lso
stated that the excess pay might have to be
Fecovered, The basic claim of the applicant is that
reversion order dated 21.10.1994 would nét apply to
him beéause ‘the decision on hisﬁnotio@ for voluntary
retirement has  not been communicated to him. The
rejection of the claim fér_ voluntary retirement
g? . states that only after the applicant joins his job as
a Sealman in the grade of Rsl75m~94®‘his reguast for
voluntary retiteh@nt would be considered, The
counsel for the applicant states that even this order
wWas never communicated to him, I have given a
specific opportunity to the respondents to Droduce
evidence as to whether these orders haQe been served.

No evidence was produced before the Court even after

O - four weeks” time was allowed to the respondents,
4. ' I have carefully considered the submissions

of both thé‘ counsel, Chapter-vI of  the Rallway
Services.(Pension)Rules, 1993 deals with two types of
voluntary retirement, The First is A'voluntary
retirement on> cqmplefion of 30 vears of qualifying
service and  the second is voluntary retirement on
completion of 20 years of service. The difference in
the rule.bositipn between the TWo is

//;£¢ iignificant. With regard’ to the latter category

~ under Rule 67(2) the notice of voluntary retirement
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shall require acceptance by the appointing authority
i.e, if there is no acceptance by the abpointihg
authority then the voluntéry'retireﬁ@nt cannot  be
légailyvvalid even though the applicant oetitioned
for the same. But with regard to the former category
ﬁo which the applicant belongs, there are only two
conditién$ - the firgt conditién 1s that the Railway
servant shall give a notice in writing to the
appointing authOﬁity at leasf three months before the

date'on which he wishes to retire and  the second

condition is  that if the applicant 1is . under

suspension when the notice is given it would bhe Qnen

to the appointing authority to withhold such
permission. Rule 66(2)(a) also gives a liberty to

‘

the applicant to make a request in writing to accept

the notice of less than three months giving reasons .

therefor and Rule 66(2)(b) reguires the appointing
authority to consider such a request for curtailment
of the period of notice of three months. Rule 66(3

SAays that‘a Rallway servant who has elected to retire
and has given the necessary inﬁimation to that effect
shéll he precluded from withdrawing his notioe

subsequently except with the specif

e

¢ approval of

such an authority,

5. Let Us .,  examine the condict of the

3

respondents  in dealing wiﬁh:the notice of wvoluntary
retirement dated 18.5.1995, The applicant admittedly
was not under suspension, There was no charge sheet
either for major or for-minor penalty. There was no
contemplation of any disciplinary nrdce@ding, The
only alternative left to the respondents was whether

i
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to retire the applicant from 18.5.19885, 1if they
decided to concede the three months walver. If not

they could retire him on or from 18.8.199%. This is

,/)V

a case where the applicant had completed 38 vyears of

service, The rule position ‘mandates that the

applicant has no option also to withdraw the petition
for wvoluntary retirement. The respondentg\ by
rejecting the petition for voluntary retirement have

pnot applied their mind to the Rules on the subject.

5. g What the applicant wants is his terminal
benatits. These terminél benefits are governed by
the Rallway é@rvices (Pension) Rules, 1993, He has
to be given the 18 months average of the actuél drawn
by him on 18.8.1995, i.e. tha date of voluntary

retirement 1f the respondents do not choose to

consider the three month 3 waiver period.

7i : i 'would, therefore, hoid that under the
provisions of Rule 66 ibid the respondents have no
other option except Yo consider the applicant for
voluntary retirement in accordance with the said
rules and pass an order elther accepting his claim
for voluntary r@tir@mént on 18.5.1995 or 18.8.1995,

It Qould

a3
@

appropriate i1f respondent no.Z pas

.0

an
order to this effect in writing within four weeks
from the receipt of a copy of this order and also

o

compute applicant’s pension in accordance with Rules

'43 and 58 of the Rallway Services (Pansion) Rules,

1993 after taking into account the actual emoluments

Qy//ﬂrawn by him.
/ . v
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&, On the duegtion of the anplicant's status as
Sealman, the problem is also extr@mel# simple. Tha
applicant bécmmes a.Sealmaniimmediately after the
+ pronouncement of the ‘order of the Tribunal on

27.5.1994, In fact hé 1s a Sealman from 1.11.1994,
the date from which he was reliéved from the higher
post. Whether the applicant joins that post or not
ié immaterial. The factua} situat;on nere is ﬁhat
the respondents are expressing their impotenf fage at
this hour. They céuld not enforce the applicant to
join in the post of Sealman - nor they proceeded
against him for disobeying their orders. One is
amused at  the pathetic way the respondents have
looked upon the aopli&ant's conduct for not -joining
the post of Sealman in Spﬁte of a Court'order and in
spite of their own orders. Whether he likes it. or

not, the applicant 'is a Sealman from 1.11.1994. But

then, under Rules 49 and 50 of the Railway Services

(Pension)Rules, 1995 the "emoluments” mean the basie

pay which the Raillway servant was receiving
immnadiately before his retirement and “average

emoluments”  means the average to be. determined . with
reference td the emolumenté drawn by the Railwaf
servant during the last 10 months of his ﬁ@rQice.
Note 1 of Rule S0 ibid says that if during the last
19 months  of ﬁié service a Rallway servant had beaen
absent from his dﬁty on leave or ofherwise the
emoluments which he would have drawn had he not been

absent from duty or suspended shall be taken into

3
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account for determining the average emoluments. I
direct the respondents to strictly adhere to the

definition of the “emoluments’ and average
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'emolumeﬁts' given in Rules 49 & SO ibid and'compute
and pay the retiral benefits to the. applicant within
- 8 weeks from thé date o% receipt of a copy of this

)

order along with interest of 12% per annum from the
date of voluntary retirement to be determined, till
the date of actual payment. The O.A. is disposed

of. No cOosLis,. | |
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Member (Admnv)

kv,

(N. Sahu) 7&7ﬁlqg
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