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§§? FENTRAL ADMINISTRATiVE TRIBUNAL, PRiNCIPAL BENCH
. Original Appliciﬁién No. 1454 of 1987
New Delhi, tﬁig the étﬁ day of February, 1998
Hon ble Mr. N. Sahu, Member(Admnv)

1. vasudev S/0 Bhri Agan Chand, Regional

Training Institute, New Delhi.

~3

R, Mohan, SSCEN Complex, Sector 29,
Faridabad. -

. kamesh Chandra, NACEN Complex, Sector
29, Faridabad.

L

4, Moninder, - Regional Training
Institute, Pushpa Bhawan, New Delni.

Zahid, NACEN Complex, Sactor 29,
Faridabad. v

i

S Negi, Customs Hostel, A-13-A, MIG

Vk Flats, Mayapauril, New Delhi -~ 116064,

6. Guman Singh, S/o Shri Bharosa Singh
S

o
i

7. MB  Sherpa NACEN Complex, Sector 29,
; Faridabad, ’

g, Raibir, 5/0 0 Shri Shiri Singh,
A-13-A, MIG Flats, Mayapuri, New
Delhi.

2, Satish Regional Training TInstitute,
New, Delhi. ' :

-

r 1 - -
: i0.5hankar Dutt, NACEN Complex, Sector
t . 29, Faridabad.

| 11.Rajinder Sharma, Pushp Vihar Hostel,
New Delhi.

[ N 12.Laliit,  NACEN Complex, Sector 29,
Faridabad.

‘13"ChaHQG$hwar, Regional Training
Institute, NMew Delhl. ) :

i T4, Ram Kishan, Customs Hostel,
A 13-, MIG Flats, Mavapuri, Naw
Delni-118064.

15, Raj Kumar, Customs Hostel, A~13-A,MIG
Flats, Mayapuri, New Delhil.

i6.Mohan  Lal, NACEM Complax, Sector 79,
Faridabad.

17.Ms.Manl, MACEN Complesx, Sector 28,
Faridabad. \ -

18, Ram Kishan, MACEN Complex, Sector 29,
Faridabad. ' '
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(By Advocate Shri Madhav Panikkar

72/

19, Jagbir Singh, Regional Training
Institute, New Delhi,

20.825 Rawat, NACEN-Complex, Sector 29,
Faridabad. ‘

21.Ashok NACEN Complex,  Sector 28,
Faridabad., - L : ~ APPLICANTS

'

(By Advocate Ms., Hetu Arora)

Versus
1. The Secreaetary,: Department of

Revenue, M]hl*fny of FlndhCu, Nor th
Block, Mew De lhia

2. The Chairman, Central Board of
Exclze and Customs, North Block, New
Delhi.:

3. The Member (Fersonal and Vigilanoce),
Central Board of Excise and Customs,
North Block, New Delhi.

4, The Chief Administrative Office
Mational Academy of Customs Exc

\ and Narcotics, NACEN Complex, Sac
29, Faridabad - 121088,

20y
isce
tor

5. The Director General of Inspection, . -
Customs and Central Excise, Sth

Floor, C.R.Building, IP Estate, MNew
Belhi. ' - RESPONDENTS

"Q.R.DER

By Mr. N. Sahu, Member (Admnv} -
‘ The prayer in this Original Application is

for a direction to the respondents to regularise the
applicants against permanent vacancies as nar  Lhe
directions issued by this Tribunal by its orders

dated 27.11.1992 in O.A. 1898 of 1991, Shiv Bahadur &

Ors Vs, Union of India, and dated 18.4.19%6 in MA

4037/1994, By these orders the Tribunal directed
the respondents to carry out -a review of the

. . J . ) _
vacancles available not only in the hostels of the

National Academy of Central Excilsa, Customs &

Narcotics (hereinafter r

@

erred to as "the Academy’)

s

located at  Delhi but also in other units of fhs




Cwas part of the order dated 3.12.1986 under which 2

x
x
[\

»

Dapar tment 8% wall @s in other cadres 1lke Sepoy
@tc; It is further directed that till such time
thaey are regulariged tney shall he paid the minimum

-

Wages of the scale In accordance with the sehems
avolved bY the Depar tment of Perﬁonnei arid Traihiﬁg
on ?.6uﬂ988= Thesa directions Were reinforoed by
another or dar dated 18, 4.1990 Lo axplora the
mosgibiliti@s of regulariging he applicant against
permahent vacanclies, These'dir@ctionﬁ were Fesued

in'the 1ight of the fact that the applicants Wt e

6]

i

[

aa

3

smployed O var Lous

i

i

2% Batween 1,1.19879 and
8.9,1988 and by NoW they have worked bstween 190 Lo

-

19 years. The pravyer for interim relief arose on

[«

account of the fact that the reapondent% wantel Lo

recruit Lo 111 up certain posts.

2. The learned counsal for the respondents
stated at the time of hearing vhat the new venicles

P

Wwere sanctioned and they shall havs to he managed

without any sanction of new posts of Drivers. This

)

{

large number of vehicles were sanctioned to varlous
Field Formatioﬁs of the respondants, n view of
tnis ban, respondent no, S i.e. rhe Director Genéral
of Inspecticn has heen trying Lo recrult Peons who
khow driving $o  that the smoothn running of the

organisation 15 facilitated. The intentlon was ta

allow the Peons to  work as Drivers and facilitate

the running of the staff Cars. 1t 19 stated thatl

y . ;,..\ . N o O - ol -~ Y " Jr nags - g
the interviews were conducted for the post of Feons

s v bl ary S 1 .
by inviting applications from e servicemen as also

TN o Y I m b e <P o ., - :
the candlidates sponsored by the Central Employmant
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Evehange, Kirbl Place, Delhi. ALl temporary status
3 S eants 3 ) b
candidates including the applicants have D@en

2n Were

O

considered and some of the senior employee
accommodated; A far as respondent  Nno.S
concernad, ? new vehicles have been sapnctioned Dy
the Ministiry for nis O"gaﬂi%ut]OH‘ T 1s mada very
clear that the applicants were alsao considered along
with others for this purpose. The letter issued by
respondent no.5 to the Administrative Officer of the
scademy dated 10, §.1997 is placed on recoird. All
Group DT oemplovees who have bean allowed temporary
Statué waire directed Lo appear for intervisw ana

~

wore directed to report to the Inspecting Office

o~

(Admn ). In-that list the applicants have “Lwnled

3. The learned couns el 1ur the auplioamfs
states that this procedure violates the wery spirit
and the substance of the orders of this Court
referred to  abowe whereln the respondents wera.
directed to explore the mogsibility of absorption of
surplus staff. It is also submitted that the
regular vacancies of Peons now sought to he filled
up by Group D7 employees having driving experiencs

is mgainst the spirit of the orders of this Court.

e, I have heard the counsel appearing on both

the side

Two broasd questions arise are - (1) Are
the respondents Dr@cludeﬂ from(inviting applications
from othef sources .and are they guppogéd only to
confine the interview to casual employees working in

the organisation who were conferred. tempor ary

status?.To  put up in  other words, are

e en
e
O o




—_

nas heen directed to manage the new Vv

25

e e

respondents  compelled tQ confine the salection for
Peon-cum-Drivers amongst the applicants and ~such
lika others who have put in a large number of vear:s?
(11)1f there are Vacancieg in the cadre of Peon, are
the respondents compellad to fill u§ only the posts
of Peons andf.oan thay not prescribe additional
gualification of driving? I am afraid I have Lo
answer the guestions againsg the applicants on botn

the counts.

5. The fFfacts are clear that raspondent no. S

]

hicles wiih

D)

Poons who know driving., It is settled law thatAth@
amployer can prescribe any conaition o7
gualification for recrultment o a post.,  This 1s an
age'of fast changing technology. We are in an age
where the need Tfor  man power 1s replaced by the
compulsions of automation. Tt is settled law that
the Government has an exclusive discretion whether
to create new posts  or to abolish existing. posts.
The‘regmondentA no.é has only one option, He cannot
recruit a Driver exclusively as a Driver. He Hhas
only 7 vacant posts 5? Peons, He has every rilght
under law to prescribe an additionél gualification
thét only such Peons who have mhofici@ﬁcy in driving
can be recruited permanently. This is a right which
is guaranteed to avery emplm?er. The gqualificationsz
for a post change with the change in the times. A
time may come that the employer can ask a Peon  to
drive the office car and also during lelsure hours

to work as a data antry opearator. I the unemploved

youth in this countiry with additional qualification:




N

available 1n & Jdarge numner are orying for &
1ivelihood, the recrultment conditions must change.
A p@on cannot  say that he will anly answer the bell

and do other routine ariands and nothing more.Every

o

minute of the Governmant sarvant’ ¢ rime has to 02
gainfully employed because the public money 15 spent
on his salary and 1livelihood. Therafore, the

contenticon that only ths Paons  wvacancles shall be

£31led un only by @& person who c@nventionally does

the job of @ reon 1% rejected. I will go @& B
further., The employer has & right Lo ask o any
‘amployee to do different jobs at different tlmes.

o=

This 1s & public service. The emplovyer has  every
right to utilise the services in as multifacetsd
manner as 1% poésible and feasible 1n e public
interast, To take the matter a logical step, step
ahead -~ a Peon Can drivée the staff car can he 8
datawéntry oparaltors and also ~an  look after
severa) other @spects. The crisis in this country
i that man_ pOWEr is mot  properly utilised,
o par:icularly in Government service and 1n puilic
sector undertakings. 1, therefore, firmly rejact

the contantion advanced by the learnad counsel for

the applicants.

Y

5. This Court in the orders referred to above
has only direated that efforts should be made 1o
£111 in the posts available from out of the
temporary status casual labourars. Thare was 0o
QE\ Hirection that whenever & vaéancy arises, it is only

these very people who should be engaged. A

subetantive vacancy in @ Government Job. is  subject




ye

to Articles 15 and 16 of the constitution, The

R S A

Constitution directs that while fillling a pubrlic
post every opportunity should b@‘given to all those
who are qualified for that Jjob. Any  arbiatvary
restriction in  the selection is viola;ive of  this.
Constitutional mandate. IfAthe 7 posts are to  be
filled up only from out of the few spplicants here,
the employer is deprived of the best talent which he
is entitled to because of-a salection. A goveirnmant
as an employer aiwaya segeks to employ & competing
pergdn wh5 is - proved to ne the bﬁSt\&ﬂd the most
excallent, The whole philosophy of  smployment
through the Public Sefvice Commission or through a
Selection Committes at a lower level 1s  based on
this premise. To direct that all'the posts ,should
he confinsd to in-house selection of tempoiary
status casual  labourers only and exclusively 13
violative of ~.the constitutional mandate. I,
therefore, use the doctrine of reading down tnls

Courts orders referred to above to say that they ars

persons willing to compete Iin & selsction. 1.
therefore, hold that the respondents are Jjustified -

in considering the applicants along with all others

th

who are sultably gualified for this purpose,

. In the result, the Original Application 1is
dismisesed, The interim order by which the result of

saelection was staved is hereby vacated. qkaUNo, { jz
. . A j L, -

C (N, Sahu)  Hu98
.Member (Admnv)

rRv.




