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CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH: NEW DELHI

0.4. No, 14171997

New Delhi this the (FhDay ofiww;zw?a :
Hon’ble Dr. Jose P. Verghese, vice Chairman (J)
Hon’ble Shri S.P. Biswas, Member (A)

Mrs. Leela Devi,

wife of Shri Satish Kumar,
rResident of £-3%, New police Lines,
Kingsway Camp,New Delhi.

' tiongér

et

Pet
(By advocate: Mrs. Meera Chhibber)
~Yarsus-

1. Union of India through-
Commissioner of Police,
Palice Hesadgquartsrs,
I.P. Estate, New Delhi.

2. additional Commissioner of POolice,
' . (Nortiern Range) =

Police Headguarters,

M30 Building, I.P. Estate,

New Delhi. : .

3. Deputy Commissioner of Police,
North Weet District,
-Through Police Headquarters,.
MSO Building,
I.P. Estate, New Delhi. " Respondents

(By Advocate: Shri Arun Bharadwaj)

ORDER

’ ‘an’ble Dr. Jose P. Vefghese, Yice Chairman (J)

The .petitioner in this case was removed from service

by-an order datad 1.2.1996 and thereafter an appeal was

filad on  26.2.1996. The same was dismissed by an order

dated 18.11.1996. The order-val dated 1.2.1996 is being

challénged on " the ground that tﬁe same was ex parte order,
and the order dated lB?ll.l??é,being an order without any
application bf mind and Qithout considering the pleas. that
has been stated in the appaal against the ex parté removal
order. It was also stated that the»misconduct~allegéd to

_have been committed by the petixioner was not wilful and
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in view of the submissions made in fhe petition, on the

other hand, - that absence that have ccurred was due to the o

Feasons bayond- the petitioner’s control. and  the

" petitioner was under medical treatment for which copies of

- the medical certificates have been anﬁexed at pages 28-55
! ~ , ; as

of the paper book. It .was also submitted by the
petitioner that by a Circular of the Headquarters dated

16.9.1996, based on the decision of the CAT in 04 219/90

" in the case of Mange Ram'Vs. Commissioner of ~Police &

Ors, the string ’frﬁm.the absence "is taken away once the

leave is sanctioned irrespective,0f the nature of leave.
That in such a case the disciplinary authority cannot

impose punishment on the Govi. Servant conterned.” It is

stated that it is advisable that the observation passed by

fhe'CAT"mayi:be-kept in mind while deciding the cases of
absences. In thé' present ‘case, fh& respondents  had
treafed the .leave as leave without pay and in the same
said circqmstahceg, the same period of-absenceléannot_be a

foundation for removal of the petitioner from the service.

The respondents, on the. other hand, submitted that the

petitioner had initially taken 33 days earned leave w.e.f.

¢

"21.2.1994, thereafter she applied for axtention of 60Adays
sarned .leave w.e.T. 26.3.1994 to 25.5.1994 and the sanme

was also granted to her. Acbordingly, the patitioner was

to come back on 26.5.1994 but instesad she continued her
leave without: permiséion‘ till she joined.the office on

30.7.1994. " Thereafter on 12.8.19%4 éhe proceded on leave

for 15 "days and continued to remain on leave allegédly o

medical -'grqundsu‘ Departmental ~ Inquiry against the
petitioner = was to bé conducted on a day to day basis and
‘on the basis of the information from the Enduiry Officér

that ‘the petiticiner is not jeining the departmental
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proceedings deliberately, the proceedings were allowed to
continue ex parte. The Enquiry Officer submitted his

findings that the charge of wilful!unauthorised absence

has been fuliy proved. It was further stated that a copy

of the findings was sent to- the known address of the
petitioner on 415.6.1995 and the petitioner did not file
any reply.. It was also stated tﬁat she was not %ound at
the previous Known address. Furhter the respondents
submitted that‘ theﬁpetitioner did not appear in ,ordérly
team and wilfully remained absent'and in view of the
findings that the absence throughout from 25.5.199% to
29.7.19%4, 12.8.1994 to 11.1.1995, and 1.3.1995 to
1.2.1996 is unauthorised absence and therefore by an order

dated 1.2.1994 she was ramoved from service.

2. On receipt of the ax parte inquiry as well as

the order of removal from the disciplinary authority, the

pefitioner filed an.appeal stating that the petitiocner was

absent due to reasons bayond her control and there was no

allegation of petitioner being absent pricr.to the sald

date during the nine years of service with the Delhl

Policgu 1t was submitted that all the problems started
5ne after another after the petitioner got married in the
garly 1994, Thereafter she had to faée two subsaguent
abortions and one serious  accident of her husband
rasulting in-ire of the in-laws and finally in September,
1996 with a lot of difficulties a baby boy was born. The

petitioner had filed an appeal stating with folded hand

and nailing done before the appasllate authority that her

N

case of Wilful and unauthorised absence may be continued
ong more chance to serve the department be given to her.

She had also produced before the appellate authority all
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the certificatesA and medical history éompnising of  about
30 pages and the'appellét& authority Withoyt considgring;

. any of  the SUch sdbmisaions, procaeded to state that the

pPetitionar seems  to. have_managed to  obtain 4 madicgl

F—tn

certificate to covgr Up her absence and it yas naticed
“that almost. all  the certificates indicated advising peqd
rest. Tha abpallate autKOfity had alsp stated on the
appéliate order that the Petitioner wag nof only evading
garvice 6% brocess and there ig no douSt that the CasE uas
nothing byt & wilful and deli5erate abséﬁce on her pape
indicating her indifferent_attitude towards government
service. According  tp him, it waé Fecorded  in the
appellate order that'thefe Was no mitigating circumstanées

wh

C e

ch warrantad interference With the appellate authority

3. We have gone through the entire pleadings and
- the rival contentions of both the parties 'ahd We  are
afraid to fote that the appellate authority hag not

applied his mind to the submissions made by the retitioner

Pty

=

nner appegl and.the findings,on'her appeal recorded in
the appeliate authority Smacks nofhing but non-application
of mind. The petitionar Had fﬁrther elaborated hap vowes
in the betition detajling the diffioultieg that she ha&
Undergone in bPara 4.4, to 4.12 whérein it wasAstated that

her absence from service Was not wilfyl pye due to the

factors that were bevond. tha control of the petitionar,

4, It was submitted on behalf of the petitioner
tﬁat while she wag bPredgnant for about tyo mbnths, she fal]
sick and  suffered seriousg backache which wag followéd by
two abbrtiohs in succession ang a delivery in extrameiy -

1

/
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complicated situation necessating hospitalisation. On the
top of theese problems, her husband met with a serious
accident which was in fact the cause o% the second
abortion. Continuous naging from the in-laws coupled with
misfortune of abéortion accident, the mental and physical
condition of the petitioner was not such that she coqld
Join gervicé: ..It~ was stated that she had intimated the
respondent$.an& applied for lea;e th the respondents have
taken a stand that -the leave applied for was not

sanctioned and as such the same remained to be

unauthorised and wilful absence.

5. Looking into the entire prospect of fhe.matter,
we are of the firm opinien that the appellate Aauthority
failed to apply-his mind to the case of the petitioner as
is evident in theé circumstances stated in the petitiﬁn.
We find that the ex parte proceedings, the enquiry report
a8 well as thé order of iamoval passed by the disciplinary
authority need to be set aside. The respondents are
directed. te reinstate the petitioner with immediate
effect. Since the respondents have already treated the
period of absence as that of on leave, tgere is no
question of payment of any back wages; It is further
directed that‘the'petitioner will be entitlad to continue
in service with9§§%~ break and the said service shall be
cﬁunted for 'the purpose of promotjon and other benefits
excapt> for payment of arrears. The 0& is allowed as

aforesaid with no order as to Costs . Pt —as—to—costs i"

Q

W . - - '
(s5.P. ETEEEEETf’ (Dr. Jose P, Verghese)
Member(a) ‘ Vice Chairman (J)
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