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P r i n c i n a 1. E g n c h W e w D f•; 11'i 1

■OA No. 1360/9?

New Delhi, this the day of July. 1998

Hon'ble Shri.T.N. Bhat, Member (J)
Hon'ble Shri S.P. Biswas,Member (A)

In the matter of:

S.K.Nanda, IAS.
Project Director NRY and
Secretary SUDA, Govt. of Haryana.j
C h a n d i. g a r h , . . A p p 1 i. c a n t.

(By Advocate; Srnt. Mee.ra Chhibher)
/

Versus
Union of India throi.ig'n

1 . Secretary, . '
Ministry of Personnel, Public Grievances
& P<ansions, Dep11. Of Personne 1 & Training,
North Block,
New Delhi.

2 . S e c r e t a r y t cj G o v t.. o f T n d i a ,
Ministry of Health and Family Welfare,
Witman Bhawan,
New Delhi.

S t,; a t;. e o f H a r y a n a t h r o i..i g h
Chief Secreta-ry to Govt-. of Haryana,
H a r y a n a C i, v i 1 S e c r e t a r i a t,
Chandiaarh. .ResDondents

(B y A d V o c a t e : S h r i. , V. S. R, K r i s h n a )

OR D E R

Shrj. T.M.Bhat. Member ( J)-

o T h e a p pi i. c a it t,, wit o i. s a n , IA S Off i c e r be 1 o n q i n o

to the Hatyana Cadre,was appointed on deputation as

Private Secretary to the then Minister of Health and

Family Welfare' by the order dated 15. 1. 1990, as ' at

Annexure A--T. However, by ' the letter/order dated

2.4. 1990 (Annexure A-/) issued by the Ministry of Health

and Family Welfare the applicant was asked to hand over

the charge or Pr i vate .Secretar y to one Sfiri S. Prarihan
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76 A-. 1 9 90
and by the order detnO. _

Mr msrto several, repressr.tatioio■O-enatriated to Haryana. do i.« , -
.  the alleoed our Isitmen t, ofthereafter agf.n. n..t.t ■ - t -,

„hirh aooording to the appl>.o,a„lcentral depiJtat:ion whieo o- .
. . , ,or five years. Although<;houldhave cont.i. riuec

aubsepueunv the Clovt. of daryana did Include his n„
tn the list of Officers, for central deputation, the

+  ,j he continued to mcHtrrnot SO deputed and noapp.lo-dt^'"'i- wa.ir i ioi- ■
.. -ental lons. The apill 1 cant, 1 hSLeal,.r e p r ese n L.ri >• t (j 1 1 .

t  - .s'r, i-i-hfJ been issued one, 1 -tf q 1997 whicn uac.charge-sheet on 1 ...9..
1  .epif;) the applicant sent

19„B. 1992 by Respondent. Nj-
A  Q ■ A sunplementarY.us- at Annexure A--...- ■p ,::.r p 1 V t h e r e c o, b -o a r

nrnly was also submitted by the appllcBi.t oh
lAruiPyure A-O. However, the appllcanf s repuest for
helno appointed, on central deputation did not bear^ any

,  -., t h e d i s IT. i . p 1 i n a r y
fruit and, according to n.im,
proceedings were also kept pending against hnn, while
,3ny officers iunior to hirn were empanelled for the post

Pyr' rovt of India while theof Joint secretary to Govt. ^ ci
^oplicant-s name was. not included.

7. The charge against the applicant was
P3sed on a letter of Feb. , 1 issued by tbe petltlcw

Q  in his capacity as President of ,i..n
.  M - -nH hv this letter addressed toAcrobatics Associat.i.on an.! b.

several agencies the appllbaht had.sought advertisements
for the .sports Souvenir to be Issued later on.
According to the' spplleant, the aforesaid letter ahd the
chargesheet were the only grounds on which the
applicant's request for appointment to the central
deputation post. was not consido. eJ
pre-mature repa«ratlon was also, therefore, punitive in



o. 3.13 :i-

nature. It is further averred by the applicant tuXitxfiw

\<'^has been discriminated . against as no similar action in
the nature of disciplinary proceedings has been taken

■aaainst other members of the service who had bvseii
elected as Presidents of different Sports Associations

and had also issued similar letters for collecting
advertisements - and funds. According to the applicant,

even though he issued the letter for collection of
advertisements no funds were actually collected.

3. Another charge against the applicant was

that he had not sought any permission for being elected

as an office bearer/President of t-he aforesaid Sports

Q  Association. In this regard, the applicant states that

since he was the founder President of the said

Association and there was actually no election for the

'  post he could not seek pfior permission. l-lowsver,

according to the applicant, he had intimated the Chief

Secretary to the Govt. of Haryana on the very -day of

his " appoi ri t.men t" as President of the Sports Association

and his .continuance as President, was never objected to

bv tfte State Governmerit till 1992.

O  *4, ,The applicant h(ad earlier also approached

the Chandigarh Bench of this Tribunal by filing OA' No.

'45S-CH/9 5 on 2 6.4. 1 995 but the same was dismissed by the

order of the said Bench of the Tribunal dated 5, 1 . 1996.

The S.L.P. filed by the applicant before the Hon'ble

Supreme Court also proved abortive and was dismissed on

the around that in the meantime final orders in the
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■  disniplinary proceedings had already been issuer
s/ehlch the penalty of censure had been imposed upon ^the

applicant. The punlshnient order was passed on l , ,.lJ,r,

5. The applicant submitted a Memorial to the

President of India against the punishment order dated
1.7.,996 but the-President also rejected the same. In
tna o.A. he has assailed both the punishment order as

also the order of the President of India rejecting his
memorial-

0

o

6. The applicant ha<9 prayed for the following

reliefs:

"(1) That punishment of censure issued to the
applicant vide letter dated 7 199b
(Annexure A-is) and letter ^ da Leo
7 6.4.1990 (.Ann e x li r e A - 3 .) rn a y b e ti u a ■.■o 1 1 e ti
and the Respondents may be directed to
make uo the deficiency in the Central
deputation of the applicant which was
curtailed vide letter dated 76.4. 1990^by
re calling and re--appoi nti ng him in his
proper place oT Central depuLat.i<.)n ■
th&i remaining period ^ arid the
respondents may be-further directed to
consider ' the applicant for empanelrnen t
of his name alongwit.h his batcli-mates as
Joint Secretary to Government of India
we.f. February, 1995 with all the
a Q n s 6 q I..1 e ri t i. a 1 b e n e f i t;. s n •

(ii ) Any other relief to which the applicant
is' found entitled to in law and equity

•  rnav 'also be granted in his favour.

I

(ii i .). Cost of the case may be awarded in
favoLir of the app 1 icant.

7, We may state that we have given only a

brief summary of the contentions raised by the applicant
in his O.A.. running into 56 pages. The salient
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•features of the pleas raised by the applicant ha\)fe--Keen

reproduced by i.is as we feel that there is no need to

reproduce the entire details-given in the 0. A.

S. Xt appears that the respondents in a bid

•  to match the volume • of the averments made in the O.A.

have filed an equally long counter running into 41

pages.- Briefly put, the contention of the re?i pen dents
/

is that there was sufficient evidence for holding the

^  applicant guilty of the charges levelled against him in

the chargesheet and that the disciplinary authority had

been lenient to the applicant in awarding only the

penalty of censure. In this regard, the respondents
1  ,nave averred that there was no evidence furnished by the

applicant to prove that he had ever sought prior

pBi mission for becoming the President of the Sports

Association or had even intimated the State Government

after his becoming President. .According ' to the

respondents there was also no evidence produced before

Che disciplinary authority to support the contention of

^  the applicant that for collecting advertisements the

applicant, had sought the permission of the competent

authority,namely, Central Government where he was

working at the relevant time. In this regard it is

further contended ' that although the applicant had used

the letter head of the Association yet misusing his

position as Private Secretary to the Minister for Health

he had mentioned "his designation as Private Secretary.
It is emphatically, denied by the respondents that the

applicant had under the relevant rules the right to

continue on deputation for fWe years. In this regard,

the respondents have stated th^^t the applicant
was
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appointed with the stipulation that he would
decollation for three years or till he worked as Private
Secretary to the Minister, whichever was earlier, and

that on 31 .3. 1990 the Minister decided that he did not

require the services of the applicant. It was also

indicated by the Ministry concerned that the Minister

for Health and and Family Welfare did not w'ish to offer

another post in the Ministry to the applicant^and it was

for this reason t.iiat orders for repa tr la tion oi t,he

a p p 1 i. c a n t w e r e 1. s s u e d o n 2.4. 1 990.

9. In reply to the applicant's plea that he

ought to have been placed in the panel for appointment

^s .Joint Secretary the respotidents have contended that
tlie name of the applicant was considered alongwith

others but in view of initiation of two disciplinary

proceedings, one for major penalty and the other for

mi nor penalty, initiated against the applicant by the

respondents, he was not. found suitable and- he did not

obtain the prescribed bench mark for empanelment.

18. The applicant has also filed a rejoinder

which, again, is a fairly lengthly one and wherein he

Qias reiterat-ad the contentions raised in the 0. .'V. Tn

addition to that, he has raised certain additional pleas

which,in our view, are not relevant for consideration in

order to adjudicate upon the controversy involved In

this O.A. These contentions relate to releasing of

super time scale to the applicant from the due date and

the alleged failure on the part, of the State Government

to send the ACRs of 1986-87 and 1989-90 to the

G o V e r n tn e n t. o f I n d i. a . ' "

/V
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^  1 1 .. We have heard at length the arguinents of the
learned counsel for the parties and have also gone

through the written submissions filed by them.

1 ? - We ma y, a t t,h e ver y o u tset, s ta te t. h a t

■  the. contentions raised in this O.A. have
already been e>^arriined and adjudicated upon by the

Chandigarh Bench of the Tribunal. A copy of the

judgement thereof has been annexed by the applicant to

the. O.A. A perusal of the judgement (Supra) clearly

reveals that in that O.A. the applicant had raised

Identical pleas. The first relief prayed for in that
O.A. was that the letter dated ?6.A.1990 by which the

applicant was ordered to be relieved of his duties as

Private Secretary to the former Union Mini-ster for

the applicant was

repatirated ,to the State of Haryana should be quashed '

^-e^Pondents should be directed to make -up the
deficiency in the Central deputation of the applicant

I  ■ bj nccoruj. ng to t.ne applicant, had been curtailed by
the applicant's pre-rnature repatriation.

A

o
13. The second relief claitned was that the

respondents should be directed to empanel the applioaht
for promotion, as doint Secretary to the Govt. of India
and to expedite thf^i di ffci nl -i n-o-ir .. ...■ I'-, oi-.ci p.i. inai y proceedings, as due to

theS'S proceed! rifis the-- r-.i -.nr rr .. j; ....
the applicant for such

enipanelment was .being reiected.

w" .
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I'I- The applicant had also sought

that the disciplinary proceedings be quashed as the
applicant had not collected any funds in pursuance to
tns letter seeking advertisements for -the Sports
Association and had also not really been elected as
Pre-,irient hut was only chosen as such.

'5. Upon consideration of the rival
contentions raised by the parties in that o.a,, the
Chandigarh Bench reiacted all those co_„tentions,' It

firstly, held .that this was not e case of do novo
anquoy as the earlier enquiry held by one Shri g.v.
Gupta in „ay.,9« was not at all e„ enquiry i„ the eye,i

held that there has really been
no delay in issuing chargesheet, which could he fatal to
the disciplinary proceedings. ' l„ this regard, it wa-
-Plso held that- there Were- no grounds for gnashing the

gesheet anrJ th^ Hi -. .. .• i -^  e d.i..^c-i.plinary proceedings at the
uto, V stbuge and that the disci pi inarv

Ptoceedlngs Should continue. However, a directloir was
ihsuad to the respondents to e.ypedite the enquiry and to
finalise the proceedings within three months from the
date of receipt of a copy of the order/iudgernsnt in that,

If- l-astfy, it was held on facts that thr
applicant s name was considered for empanelroenf for ho.

-ul on consideration of
concerned Screening Committee the

applicant was not found f,i f- '
-Tame. On the

q Li e s t. i o n a s t. o w li -e t. her no-1 i n n - 4
po.>t.i. ng un deputat.inn if- -gr,

enforceable right the held that no such right
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vests in the applicant, considering the fact that tM

i n i s t. s r c o n c e r I'l e d w 11 o h a d 1. n 11 a 1.1 y Q o t t i i s a p p 1 i a ri t

appointed as his Private Secretary had later rected

that the applicant should be repatlrated and^ln these

circumstances the Tribunal could not compel the

borrowing department to have the applicant attached with

It. on deputation nor had any such rule been brought. to

the notice of the Tribunal.

17.. Most of the points raised by the

pi leant In the instant. 0..A. having already i.)Ben

raised before the Chandigarh Bench which rejected those

contentions, this . O.A. is quite clearly hit by the

principle of res judlcata. In our considered view, the

onl V question that si.ii'vives would be the validity of the

order of i::)Urii<ihrrie;nl. which event took pi acne after trie

judg>sment of the ChandlQarh Bench was delivered. On

t. h i s q i.i es t. i o n t. in e 1 ea r n e d co u n s e 1 f o r t. h e pa r t i e s ma de

their submissions at some length. The first contention

of the lear,ned counsel for the applicant is that the

Articles of Charge mentioned in the chargesheet. do not

constitute any contravention of. tlie Conduct Rules. In

this regard, It is contended that several IAS officers

of the Haryana Cadre are ■ heading various Sports

Assocai tions and no action has been taken against them,

even though the cases of those officers were brought to

the notice of the respondents by the applicant. We are

afraid, this contention cannot be accepted, for t.he

simple^ reason that non-initiation of disciplinary action

against other officers cannot be reason enough for "

e X o n e r a t i n g t h s a p p 1 i c a n t i f, o n f a c t s a 11 e g e d a g a i n s t

the applicant, contravention of the All India Servicej

V-.''

I
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(Condact) Rul. 1968 is made out. We are not irripr>=;^sed
/  ' •

bv ti'ie at~ai.iments of' the leat^ned counsel for tne

applicant that the applicant _ was not elected as the

President of the Sports Association. Tt is urged before

US' that since there was no contest and the applicant was

"chosen" unanimously the act. of t.f'ie applicant would not

amount to contraverition of Rule 1 '3. Contest or no

contest "ch'oosing" of the applicant would certainly

a m o u Pi t t:. o tri s e 1 e c t i o n .

18. Similarly, the fact that the applicant.

did not actually collect any funds though he.issued a

letter soliciting, a dver ti semen ts from the addressees

w o u 1 d n o t b y i t s e 1 f b e s u f f i c i e n t t o e ■ • o n e r a t e t h s

appl icarit- Rule 10 makes the oct of aski ng for such

contributions a misconduct although acopetanee of such

contributions would make the offence graver. The other

contention of the learned coi.insel for the applicant that

'  the, letters had been addressed'onl y to sucli organisation^

which were run by the Government is also not acceptable,

a s r u ]. e ! 0 d o e s n o t rvi a k e a r i y d i. s I;, i n c t i. o n b e!:. w e e n a

private organisation and an organisation which is either

wholly or partly owned by the Go'vernmen t. Fur ther more,

it has been established by evidence col.lected by the

d i sc i"tjl i na r y ai.ithorlty ttiat a private party, namely, M/s

Cadbury's had offerred a substancial amount for the

j  advertisement. in .the Sports Souvenir that was to be

!  published by the Soorts Association headed hv th'-
i  - _

j  • snplicant. The .applicant's' contention ttiat he had - not
I

directly sought advertisement from that pri.vate agency

O

-A.
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and that the said agency was approached wrongly by

b

^H-aad of t

di fference

11 e Red Cross Society would not fiiske any

o

V./

h

19. Another point of the applicant is tnat.

he after being elected/chosen as President, informed tne

Chief Secretary concernechabout this fact, and for bins

he relies upon a copy of a letter which is annexed with

the O.A. But on going through the documents relied upon

ta y t i'l e d i s c i p 1. i n a r y a i.i t ti o r i t i e s, t. h e U. P • S. C. w h .11 e

submitting its opinion, and the President of India while

dismissing the Memorial, we find that the State

Government [lad denied having received any such

cod'imunioation from the applicant. Had a lot.l.v.,i

been really sent by the applicant informing the Chief

Secretary of Haryana Government that he had been elected -

as- Presi. dent of the Sports Assoca i. i i on there is no

reason why the same should not have been in existence in

the *records of the State Government- We, therefore,

a area with the ' findings recorded by the disciplinary

aut.i'iority and t.he President of India that tliere is no

proof of the fact that the aforesaid letter was at all

received by the addressee,

20. The applicant has also annexed with the

0. a\. the ohotostat copy of a Mote allegedly put. up by

the applicant to the Minister concerned seeking his

permission to send letters on be ha.it of the Associ a t.i on.

According to the applicant the Minis^ter concern end had by

putting his signatures under the said Note granted

permission. This copy of the Office Note seems to have

been annexed by the applicant as; Annexure-M to the

/Oyiuv":/

j
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Memorial submitted to, the President of India^->^e have

carefully perused this document and have found nothing

in it to prove that it was signed by the Minister
f

concerned. This is so because this document has not
I

come from proper custody and has been produced by the

applicant perhaps for the first time when he submitted

the Memorial to the President of India. According to

the respondents, no suchr Office Note has been found in

the records of the concerned Ministry. The disciplinary

authority and the President of India ha,ve, therefore,

•rightly refused to place any reliance upon this

documenti,

o

\
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21. For the aforementioned reasons we are

convinced that there is- no legal flaw in the ,order of

the. disciplinary authority or the one passed by the

President' of-India. It is true fhat one can on the same

facts come to a different conclusion but that would not

be reason enough to substitute the alternate view for

the view expressed by the disciplinary authority.

22. 'We would, however, like to point out that the

alleged contravention of the Conduct Rules in this case

disclosed only a technical misconduct. It appears that

the applicant has been suffering on - tfis score for

nearly a decade now. . Although we may not give any

direction to the respondents to proceed in a particular

manner in the case .of- the applicant'so far as the

prospects of advancement in- the appTicant career are
I

concerned such as" his empanelment in the list- of

officers fit for promotion to- the post of . Joint
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Seo r e t.a r y , we wo u 1 d ' ce r ta i n 1 y e x pec t. t hi e corn pe t.e n t

authority to take a balanced view in t.hie matter,

considering the fact that only a technical contravsntion

of the Conduct^ Rules has been proved against the^

applicant and there are also several other officers

belonging to the Service who seem to have committed

similar acts without being caught cr punished.

73. • In the result this O.A. is partly

allowed and is disposed of with a direction to the

respondents to take a fresh decision in the matter of

granting promotion to the applicant keeping in view our

observations in para 71 above which decision shall,

however, be effective prospect!vely. This shall be done

when the next batch of officers are consi,dered for

em p a n s 1 rn e n t f o r p r- o m o t. i o n / a p p o i n t. m e n t t o t h e p o s t o f

Joint Secretarv.

V-J-
24. There shall be'no order as to costs.

b (s. p.-bTswas)
Member (A)

(T.N.BHAT)

Member (J)

naresh


