CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH: NEW DELHI

OA Mo. 1348/97 o
Hew [Jelhi. this the 5?ﬂb day of April. 1288

HONBLE SHRI T. N. BHAT, MEMBER (J)
HON'BLE SHR! S.P.BISWAS, MEMBER (A}

Shri J.R. Dhiman s/6c Sh. Raghubir Chand,

R/ 110/10. Thompson Road,

Railway Colony.

ew Deihi. ... .Apptlticant.

{By Advocate: Shri G.D.Gupta)

Vs .

Uniocn of India through:

1. The General Manager,
Northern Railways.
Baroda House,

Hew Delhi.

ro

The Chief Medical Director,

{Earlietr known as Chief Medical Officer)
Horthern Railways, N
Baroda Hcuse,

Mew Delthi .

3. The Divisional Railway Manager.
Morthern Railwavs,

Chelmsford Road,

Mew Delhi.

4 The Assistanl Fetrsona
Office of Divisional Rai
Horthern Railway.
Cheimsford Road,

New Delhi.

Officer (Engg. ]
i lway Manager,

i

Dr. AVKL Jobily,

Ex-Chef Medical Director,

Mcrithern Railway,

Baroda House,

Mew Delhi. .. .Respondents
{By Advocate: Shri R.L.Dhawan)

ORDER

Hen'ble Shri T.N.Bhait, Member (J):

The applicant whe was at - the relevanl Llime
worbing as a Pharmacist in the Railway Hospiltal at Dethi

was served with a chargesheelt on 3.6.
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and had failed to

as he ertered ifhe casuali

had committed seriocus

devotlion to duty. in

roomn between 2200 hours

30 houre withoul being called and misbehaved witn Dr.

ses on whose depositions
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contained the

oty ADM/Rad who was on duty at the material Lime
ite applicant snatched the Railway telephone and ithrew
same On the face of n A ot by thereby causing
icai injuries to  him on lhe face Together wiith {bhs
gesheet the appiicant was served with a statement oOF
{aiion of misconduct/misbehaviour as also ihe_lisi of

depariment proposed to

names of Do

Sh.batoori Singh and Shri
Annexure IV 1o the
of documents by wicn the

es of charge were proposed to be sustained.
2. Admitlediy, a fact finding enquiry was neld
ic the service of the chargeshsetl on the appliant
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The punishing authority awarded th

punishmeni of remova! from service on fhe appliicant against

which the applicant preferred an appeal . Severa] grounds
were talen in  the appeal bul the asppeal was disposed of
PN N e} = . ~ ey [, - ] N . N P 3 i L

with a brief and cryptic order wherein it was stated that

‘here was preponderance of evidence to establish ifhe fact

i 1

othe applicant had commitied sericus misconduct and hac

wm

et maintained devoiion to dutly and thati his misconduci was

HNReCcoming of a Railway servani. The appeal was
accordingly dismissed. \

4, The applicant filed & revision petition. The

- . . . . . , L ' 7$ ,
Revigional authority vide its order dated )_‘6'j%%%greea

the charges against the applicani had been esiablished and
T
/l;,@@” L

furither that the penalty imposed on the applicant was
A
vl

commenstrate wilh his misconduct. However . taking =

?

ienient view on the ground ithat lhe applicant was young in
age and e was entitled te a chance io {mporve his conduct

ihe revisional authority reduced the penalty of remova |

o

from service 1o thatl of reduction (i ilime scale of pay by
wo stages for a pericd of two vears which would have

cunmulalive effect.

3. Aggrieved by ithe order of the revisional
adthorily the applicant filed OA 784/80. Afler hearing

both the parties this Tribunal by its judgement dated

28.9.1983 disposed of the OCA wilh a direcliion o the
revisiocnal avthority to hear afresh and dispose of the

ES

revigion pelition of the apglicanl in accordance wilh L&

1t of the observaltions made in inhe aforesaid

and

v
(VN



L 41

judgement . The respondents were directed to maintain

tsiatug~quo gua the applicant till the final order is passed
¢

ubmilied a  fresh irevision petition and was &alsc given
personal hearing by the revisional authority. By the
impugned order dated 10.4.17985. as alt Annexure A-6, the
revisional authority passed a detailed order the operative

part of which reads as under:-

18 Taking all facts and circumsiances
of the case into account. | heold that con
the basis of evidence produced at the

Inaui e excluding that heid by CAT. as

<

inadmissibie. the crux of the charge that
Shiri Dhimman misbhehaved with Dr. Jotly

and caused injury to him is conclusively

establ ished. in my wview this charge
constitules commission of grave
‘ misconduct which renders him unfit for

retention in service as continuing such a
petrson in service will not be conducive
te office discip%iﬁe and in my considered
view imposiltion of the penalty of removal

is warranted and | hereby order for Shri

Dhimman s removal from service.’

7. We may mention that the Tribunal had vide its
judgement daited 28.5.1893 made certain cbservations. It
was held that neither the appelliate authority nor the

had properly applied their mind to the
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G orevisich. It was further observed ihai the depositions
made by [hose witnesses who either did not appear Dbefore
the Enguiry Officer c¢r resiled from the depositions made

eariier before the Fact Finding Authorilty could not have

been made use of by the Enguiry Officer or the punishing

authoriiy. According to the observations made by the
Tribunal the Enquiry Officer had erroneocusly relied Upon

those depositions which had been made by the wiitnesses in

ihe avsence of the applicani before the Fact Finding

Dificer when the applicant had "o opportuniiy of
cross-—-examining the wiinesses ., 1 was. iherefeore, directed
that the revision! authority shall address himself io all

the contentions raised by the app!icant regarding the
legali vy of the manner in which the enguiry was held. The
revisionail authoi {1y was furiher direcled (o dispose of the

revision by a reasoned and speaking order.

revisional

{3
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o
~
)

&. The impugned order pass
avuthorit; is being assailed i this JA on  two grounds.
Fistiy., 11 is coniended 1hat after exciuding the evidence

which had heen recorded during the Fact Finding Enguiry

ithere was e  cotiher svidence which weuld connect the
applicant with the commission of the alleged misconduct.
ir octher words,. accoerding to Lhe appiicant ihis was a case

£ i i 4 — - 4 ‘}-1 e PEEY 1dcr~ oas Ly oy onaulry
o RSO T raence aing e i ll('}ttlv TeCoi e ¥ e =G i Y

officer and accepted by Lhe punishing authority as weii as

the higher authorities were perverse,

. 8. Second!y. the contention of the applicant is
ihal even assuming that there was some evidence against ihe

appiicant {t

vas nol open te the revisicnal authority to
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impose upon  the applicant punishmen!t in excess of what had

been awarded by the revisional authcrity earlier. We may
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the earlier order passed by the then
Revisional Autherity the punishment of removal from service
awarded by the disciplinary autheriiy had been reduced to
reduction in pay by twoe stages for 1two vyears with

cumuitative effect.

he respondents have resisted the claim of
ihe applicant on  ihe grounds. firstl!ly. that there was

i

which the alleged

-

sufficient evidence on the basis o
misconduct of the applicant could be sajid tc have been
astabl ished and, secondly, that once the corder passed by

the revisional autihcrity eatlier had been quashed by the

Tribunal and the revisional aulhorily was directed lc pass

a fresh order i1 was open to the revisional authority to
consider all the circumstances and award any punishment
whiich acceording toc  the revisicnal autherily would be

commensurate with the gravity of the cahrge According to

0
U

the respondenis. the revisicnal authority had found the

alleged misconduct of the applicant ito be grave and had
alsc considered Llhe applicant te be unfitl for retention in

i ¢

i1,  We have heard at length the arguments of the
tearned counsel fotr the parlies and have also persused ilhe
material on record.

]

P2, Learned counse! for i

-l

e applicant has been
at greal pains to emphasise thal ihetre was nc evidenc
connecting the name of the applicant with the =&lleged

commissiocn of coffence/misconduct. Learned counsed has
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tried io extensively guote from. the depositions made before
ihe Enquiry Officer. He has further. sought support from
certaln cbservations - made by the Tribuna! in its judgement

dated 28.9.1983. mcre  particular(- these portions which

relate to the depositions made by Sh. Latocri Singh and
Shri Ram Pal. Learned ccunsel for the applicani has urged
before us that bolh these wiinesses stated fto be the only

eye witnesses apart from Dr. Joily had resifed ivom  (os
depositions attributed (o them which ihey had alieged!y
made before the Fact Finding Officer and according to the
counse | fqr “the applicant cnhce these two wiinesses are
excluded from consideration the entire edifice built

against the applicant would fall like a house of cards.

13. We have carefully considered the contention
made by the learned counse!l for the applicant and the reptly
therstc given by Mr. R.L. Dhawan and we are of the
cecnsidered view that the finding of the enguiry officer is

based upon scme evidence and that this is nct a case of "no

evidence’ . The ravisional authority in ils crder impugned
in this O.A, appears to have done a ccmmendable job in

separating the grain from the chaff. Those portions of the

evidence which had not tested onn  the touchstone of
cross-—-examination have rightiy been excluded. Even so

according te the revisiconal authcorily {herg was sufficient
evidence to préve the misconduct. On going through the
detailed corder ’made by the revisiona! autherity. we find
surselves in. agrsement with the alfcresaid view. We may

give scome reascng for this.




e, 't is true that Shri Laturi Singh and Shri
Ram Pal had resited from their eariier depositions. But it

g

is sgual iy true that on being examined during the

[}

depatrtmental senquiry they had supported the complainant,

—_—
~

namely . Dr. A K. Jolly on some important facts. They had
not denied that the applcant was found present in the room
of Dr. Jotly at the time of ithe alleged incidence. They
fad alse net disputed thal Dr. Jolty had received some
injuries. The fact that the telephone instrumenlt was found

i the hand of the applicant had alsc not been denied hy

them. Lhough they had tried to bring ocul that the teiephone

i+

instrument was handed ovetr by Dr. Joelily 1le the applican

-~

sotuntarily,  But the fact remaing that the important facts

relating o the alleged incidence have been corrobeorated by

- v . 1 - H L , T e - b, PV
these twe witnesses though they have axpressse theit

igneorance avoul the actual occurrence.

15 The complainant Dr, Joltly  has Fully
supperted the contention of the proseculion  and his
deposition e corroborated in material particutars by Dr.
ALK Aggarwal whe aliended (o the injuriss received by Dr

Jelly immediately after the alleged incideﬁgf. There are.
.‘“/( ’ i . .
no doubt. seme contradiclticons and minctr discrepancies in
he depesitions  of the prosecution wilnesses. But such
minor coniradictions and discrepancies cannot be considered
ic be falal so {ar as disciplinary enquiry is oconcernsd.
We may state here that even according to  the app!licant
there was an exchange of hot words between him and Dr.

ther asserl thatl the

place only when the applicant sought
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ermission of D1, Jolly to use his telephone sc that the

wnlicant could inform his wife that he would nol be able
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to come home and when Dir. Jolly refused that request of

ihe app!licant. The enquitry cofficer and the revisional
: Flo~i s B iy HPAS N S s P . f - . -
auvthori iy have +ightly disbelieved this version of the

app!icani and we have no ground fo itake a conirary view.
16 . Without feeling the necsssity to cite

iudgements on the point. we take il as fairiy weli settled
e \. boaa -). N

that this Tribunal cannoct substitute its own conclusions
for those drawn by the enquiry officer and the disciplinary
authority from the evidence recorded during the course of

the enquiry. even {f two conciusions couid be pessible  on

Ihe same evidence. it is only when there is no evidenc
whatscever upcrn which the findings reccirded by the
disciplinary authority/enguiry officer couid be based that

ithie Tribunal can interfere. We are convinced that ihis is

noet & case of "no evidence’

17 in view cof ihe above the first coniention
raised by the applicant is iiable to be re jected.
/{ AT et A
ié. The other contention dcoces appeat . to have
Vias
N - 1"/ . . .
mucn force. As already stated. the revisional aulthoriiy

wad on earlier occasion considered the applicant s case 10C

Le one whers the punishment should be reduced from the

v]

original punishment awarded by the disciplinary authority.
The revisional authority had accordingly reduced ihe

punishment ic reduclion in time scatle of pay by two stages

for a pericd of two years with cumulative affect. [ is
true ithat the aforesaid ordet passed aar tier Dby the
revisional authority was held o be a non-speaking order
passed without appiicatien of mind 1o the various

contentions raised by the appliant iiv his revision
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petilion. But that by itself would not justify the

successct revisionai authority to impose any punishment in

4]

RC

0]

s of the one imposed by the predecasscr authority. I f

rding to the successor revisional authority, on

o

cc

Q

consideration of all the relevant material and the merits
cf the contentions \raised by the applicant the findings
recorded by  the enquiry officer and accepted by the
disciplinary autheority were correct, propriety would demand
that the revisional authority should héve contirmed the

ocrder passead by the predecessor revisiona! authority

Fanhd
o]

instead of awarding an enhanced penail iy, In our considered

view the penalty awarded by the revisiona! uthority now

he' possibility that the

—

smacks of vindictiveness.

£

applicant has been awarded an erithanced penalty only on the

ground that he had shown the audacity to come to the

Tribunal canneot be entirely excluded in this case. 1In this
regard., we may further mention that! even. after the penalty
cf removal from service had been awarded tc the applicant

the disciplinary authority which penalty was upheld by

o
~r
e

the appellate authoriiy, the appellate autherity had passed

ann order appointing the applicant as a fresh candidate and
had thereby shown some mercy to the applicant. The then

revisienal authority showed more magnanimity and reduced
the punishment to reduction in pay by twe stages for two

. - . . . - L
vears. This was done kKeeping in view the young age of ihe

(¢]

pplicant and the need tc give tiim a chance fo  improve

o
T

himself. All these measuras taken ear!ier should not have
been washed away in this manner by lhe successor revisional
authority. We are convinced ithat this is cne of ithose rare

cases where we must hold that the penalty awarded shocks

.

the judicial conscé@&s@éf the Tribunatl.
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