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CRDER
Hon'ble Smt. Lakshmi Swaminathan, Membgr(J).

The apélioants have challenged the action of the

“official respondents in promdting their junior Shri D.R.

Nongrum, Respondent 4, in the Senior Administrative Grade
(SAG) w.e. f, 4.8.1992 whereas they have been promcted in

the same grade w.e.f. 26.9.1995,

Z. The tﬁo applicants were initially appointed
in Junior Timé Scale (JTS) -of P&T Aécéunfs .and Finance
Service (hereinaftet réferred to ags 'the Service'), Group’A’
on 26.3.1976 and 3.1.1976 respectivély on the bgsis of their
selection in the Civil Service éﬁaminétion (CSE) of 1974.
They were confirmed on 12.10.1979 'and 3.1.1978 respeqtivelyn
They wére laﬁer_ on promoted in STS on 26;3.1981 and further
promo%edrgé Junior Administrative Grade oﬁ _1.2.1985 and
seleclion gradé. of JAG dn-1.7.1989. They were Jlater on
promoted to SAG from 26.5. 1995 which, according to them;
wasiégainst the Qacancies of 1993. .They Have submitted that
under'@he Indian‘ Posts and Telégraphs Acoountg and Finance

~

Servige‘(Group "A' posts), Recruitment Rﬁles, 1972 as

- .amended from time Lo time (hereinafter referred to as "the

- I . },%/ i .
Rulés’); appointment to the SRA& of the Service was by

'selection on merit from amongst the officers with 8 years

regular service 1in phé JAG or 17'years regular éervice in

Gréup "A’, out of which at least 4 years service shoﬁld be
] .

in the JAG. The applicants sﬁbmit'that Respondent 4 who

belongs to the same 1975 batqh:ofvthe Sepvice; was the

junior most’ officer of that batch as per ‘the seniority

decided by Respondent 2 i.e. /6PSCf - They have submitted

that while Respondent 4 was asked to report for duty and he
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_3._
joined the service earlier in July, 1975, Applicant 1 was
given appointment to JTS only on 10.3.1976 and joined on
126.3.1976, and Applicant 2 was given appointment order on
16.12.1975 and joined service oun 3.1.1976. When the DPC for
'promotioh was held in July, 1992 for promotion of Shri
Savena, although Réépondént No: 4 had conmpleted 17 years of

also not considered.

wn

service under the Rules, he wa
However, a review DPC was held-and it was pointed out by the
UPSC to include Shri D.R. Nongrum- Respondent 4 and he was
given promotion to the post of SAG w.e.f. 4.8.1992 by 0. M.
dated 7.3.1995. The ¢grievance 5f'the applicants is that
they were promoted to SAG by O.M. dated 3.11.1995 aithough
!
they stood senior to Shri Nongrum, who was promoted w.e,f.
“4.8.1992.  The learned counsel for ti1el applicants has
submitted that- since Respondent 4 had always been Jguior to
the applicants, when he was counsidered for promotion, under
DOP&T O.M. dated 19.7.1889 they should alsoc have been
considered for promot ion. In Che 'circumstances, thé
applicants have claimed that they should also be considered
and promoted from the same date Respondent 4 Shri Nongrum

was considered and promoted to SAG level.

3. Respondent 1 i.e. the Ministry of
Communications, Department of Telebom, hag+ submitted that
they had sent a proposal to convene a meeling of the DPC for
consideration of officers for promotion to SAG, to the UPSC
on 5.11.19891, At that time only Shri S.D. Saxena, who was
the seniormost JAG officerJ was eligible. The DPC was held
only on 31;7f1992 when Respondent 4 and another person, Ms.
chm Lata Pant had also fulfij]edyth& prescribed  service
condition of 17 vears of service on 30.7.1992 and 16.7.199z2

respoctively. According to them, the applicanis and one
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Shri‘O.P. Veer did not fulfil the eligibility conditions
/

]éresoribed in. the recruitment rules and were, therefore, not

considered for pfomotion. .The DPClrecommended the ngme of
Shri S.b.‘ Saxena and he 'was appéinted :to SAG w.e.f.
4.8.1992. The Ministry sent another proposal to the UPSC on
18.12.1992 for holding a meeting of the.DPC to assess the
suitability of the two applicants, Shri O.P. Veer,
Respondent 4 and Ms. Hem Lata Pant, .who had ail completed
17 yeérs service 'iﬁ Group 'A’. They - have sfated that
Respondent 2 - UPSC in their letfer dated 3.6.1993 informed
fhem’that when the DPC was held'on 31.7.1992 for promotion,
there were 5 vacancies in SAG Wﬁich.had been carried forward

F \ . .
to the year 1992-93. The UPSC has noted that there are now
7 Qacanoies at SAG level and they have also observed that 5
officers, including the two applicants were eligible for

promotion to SAG when the DPC met onv31.7.1992.‘ In the

-circumstances, they had asked Respondent 1 to clarify the

QQSition. By another 'léttef dated 20.4.1993, the UPSC

further informed ‘the Ministry +to take relaxation in the

‘matter of service -conditions in respect of the applicants
e . \

anq'Shri 0.P. Qeer,' if not already donié. Accordingly,
Respondenf‘l has submitted that fhey obtained the approvai
of DOP&T to - relax the _eligibility service conditions in
fﬁvour 6f the applicants and toibonsider their names /along
wifh‘Shri S.D. Saxena for promotion which they conveyed to

thélUPSC on A11.5.1993.  They had also explained by their

_ietter dated 2.9.1993 that at the time of convening the DPC

they had not forwarded the name of Respondent 4 as he had
not fulfilled the bonditions at that time. They have also

clearly stated that they haVé now sought and obtainéd, as

I

‘advised by the UPSC, relaxation of the eligibility

1

. | : B}
conditions from the Tompetent authority which was conveyed

V-
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to them on 11.5.1993. Thereafter, the UPSC again advised

Efthe Ministry to send the proposal for a review DPC and

thereafter‘o new proposal waé made in.their‘ letter dated
6.10.1993. Finally by their letter dated 5.11.1993 the
Ministry requested UPSC to oonvene a review DPC and assess
the sUitability...of the applicants, . Shri O.P. Veer,
Rospondent 4. ond Smt. Hem Lata Pant for promotion to SAG,
‘ogoinst.theVS vacancies existing at the time DPC was'held in
1992, Ihereafter, théy have stated that the UPSC ‘informed
them by ietter dated 3.12.1&93 that they have decided not to
consider the applicants and the other persons in the review
bPC,'as tﬁc Department had propos;d the relaxation of the

rules in their caées,lafter the date of regular DPC held in

- July, 1992 and as per their policy they vere not inclined tocﬁ}@aébY

rela§fﬁfth retrospeotive beffeot. The Ministry has also
sobmitted that on thist‘ DOP&T had opined that the stand
taken.by the UPSC to oonsioer only the éligible offioers,
{gnoring_the claims of seniors; is not in keeping with the
brovisions-of their instructioﬁs contained in the 0. M.
dated 19.7.1989 .aod .they have aiso addgd that there are
numerous instances where such relaxation has been granted.
Aooordingly?l tﬁe UPSC was again requested to review their
stand but the UPSC vide their letter dated 31.8.i994 did not
- accept thé recommendations and decided to-consider the names
of Shri D.R. Nongrum and Smt. Hem Lata Panf oﬁl&. Thé
review DPC was hold‘ on 23.1.i995 to rev;ew the
-recommendations of the DPC whioh\ met on 31.7.1992.

‘Respondent 4 was found.fit for.promotion,to SAG on regular

. basis witﬁ effect from].4.8.1992 and the applicants were

dropped from consideration as being not gualified.

v
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4. Respondent 2 in theif reply have stated that
“the application is based on wrong perceptions,

misunderstanding and ignorance on the part of the applicants
in respect of the provisions of the Rules and various
instructions of DOP&T in regard to conveningv DPCs for
promotion to lhigher grades. They have submitted that their

aoﬁions are within the provisions of the Rules and the

applicants’ allegations to the contrary are unsustainable.
We have alsoc heard Smt. B.\ Rana extensively on their
conten'tions.. According to the UPSC when it came to their
notice that apart from Shri S.D. Saxena there were alsc

officers, like lRespondent 4, who were eligible aé they had
completed 17 years.sérvice in Group'A’ post including JAG,
therefore, they had suggested to Respondent ! to review
their recommendations of the DPC held o1 31.7.1992. Théy
have also referred tou the facts mentioned above by  the
Ministry'regarding 2btaining their advice for relaxation of
the Rules in respect of the other three officers wﬁo were.
senior td Respondent 4. Theylhave submitted that the UPSC
does not normally agree to relaxation of the provisions of
the statutory Recruitment Rules retrtospectively, as the same
may affect the inﬁereéts of other officers. Therefore, they
have submitted that they'did not agree to the relaxation in
favour of the applicants when the review DPC was held on
23.1.1995 to review the recommendations of the DPC held on
31.7.1992 and recommendations for appointment to SAG were

made against the vacancies of 1992-1993.

(&)

The applicants have filed their rejoinder to

the replies filed . by Respondents 1 and 2 and we have also
heard Shpi G.D. Gupta, learned counsel at length, Learned

counsel, has very forcefully argued that the totality of the

Y
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facts and circumstances have to be Rept in view while
dealing with the question of relaxation which was agreed to
'by the DOP&T in favour of the applicants. He has stated
that the applicants being direct recrdits and even though
.they joined later were placed senior to Shri Nongrum in the
seniority list in the feeder cadre. He has laid great
emphiasis on 1lhe fac£ that the UPSC had itself . asked the
Ministry to . obtain necessary relaxation in all such cases
which was also obtained by them and conveyed to UPSC on
11.5.1993. Therefore,-in Lﬁe circumstances, he submits that
it is not undérstandable how the UPSC has gone back on its

own earlier stand without any rhyme or reason.
\

6. We 'have considered the pleadings and
submissions ~made by the learned counsei for the parties as
also the relevént records submitted by Respondent 1. Under
the recruitment rules for selecltion for SAG, the eligibiiity
condiﬂion prescribed is 8 vears regular service in the JaG
or 1% years regular‘service in Groub’A' bost, out of whicn
at least 4 yeafs "regular service should be in the JAG. For

.the DPC held on 31.%.1992, the official respondents have
stated that there were 5 vacancies pertainiﬁg to the vear
. ,

1992-93. The cut off date for eligibility 6f this DPC  was

1.10.1892 for consideration of all eligible officers.
Initiaily, Respondent 1 i.e. the Ministry had. recommended
only ﬁhe name of Shri S.D, ‘Saxena who was iq the JAG and
‘had éompletéd 8 vears éervice for consideration for

promotion to SAG. vHe Was promocted vide UPSC advice letter
dated 31.7.1992. Subsequently, a review DPC was held - on
23.1.1995 where. two other persons, including Responden 4,
had been considered as.they have completed 17 vears regular

service in Group A, including 4 vears regular gervice in

e -
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JAG. From the faots mentioned by Respondent 1 referred to
wipOVe, it is seen fhat before holding the review DPC for the
édditional two persons, on thé‘advice of the UPSC, they had
taken necessar& steps to obtain relaxation in respect of the
Two applicants and Shri 0.P. Veer. - The .approval of DOP&T
for relaxation in ﬁespeot of these three"pérsons had been
obtained on 11.5.1993 and the positibn was duly conveyed to
the-UPSC. Admittedly, the review DPC was ﬁeld on 23.1.1995
to rgview the recommendations of the DPC which had earlier

met on 31.7.1992. As a result of the review DPC which found

Respondent 4 fit for promotion, he was given promotion to

SAG w.e.f, +.8.18992, whereas the applicants have been
promoted only w.e.f. 26.9.1995.
7. Respondent 1 hasg oqntended that the

applicants cannot take the benefit of the DOP&T 0. M. dated
19.7.1989 which 1is only the'guidellnes to justify insertion
of a Note in "the-#ecruitment rules for various posts to the
effect that when juniors have completed the eligibility
beriod and are considered for promotion, their. seniors
.should alsoc be éonsidered, irregpective of_whether they have
completed fhe requisite service,. Whilé their contention
that since this Note has not been included in the
Recruitment Ruleé thé :applicaﬁts cannot rely on these
proviéions may be so, as per ﬁheir own averments in the
reply{ the facts and circumstances of the case cannot be
ignoréd. On recéipt of advice from the UPSC they took
necessary steps to relax the eligibility service conditions
in favour of the appiicants’and Shri&O.P. Veer, thé latter

not being a party to  this cadse, to consider their names

along with Shri  S$.D. Saxena as far as back as 1993. This
approval had also been conveyed tc the UPSC. Admittedly,

Yo
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the applicants who were " senior in merit in the feedqr

Q%&egory to Respondent 4, by fortuitous circumstances had
R i | |
joined the service later Yawhim,

i

8. It’is’also relevant to note that Respondent 4

t

is stated to have completed 17 years service in Group’A’ on

30.7.1992. Shri S.D. Saxena belonged to the earlier batch
% o PO
of &£ 1974 and- had joined service in January, 1975 whereas

the applicants and Respondent 4. belong to fhe 1975 batcﬁ.

From the seniority 1iist of JTS dated 4.4.1983, {(placed at

pages 73, 74), .-t is seen that the 9pplicdnts joined as JTS

on 26.3.1976 and 3.1.1976 respectively, whereas RHespondent 4

joined on 30.7.1975. So Shri Nongpum'compieted 17 vears of
-service under the failing which-clause in the recruitment

‘rules one day prior to the DPCIwhioh was held on 31.7.1992,

for which a review DPC was held on 23.1.1995 and he was

. \ ) ; . )
-promoted w.e.f. 4.8.1992. In the seniority list of JTS,

even though the apﬁlicants have joined later than Respondent

4, they have ‘?een shéwn senior in acootdance with the

relevant ruleéi and\instructioﬁs. In the seniority list of

Junimr Administrative Qféde dated 4.7.1995, the applicants
A\

have been shown senior to Respondent 4. THerefore, in the

k4 . . . 1 " i 1 1
facts and circumstances it is seen that Respondent 1§ has

~taken a conscious decision to exercise the . powers of

‘relaxation under the Rules regarding the applicants which

waé takén well .before the review DPC was held on 23.1.13995
by the UPSC. From the documents on record, Reépondent

2/UPSC has not, explained satisfactdfily why they went back

on their earlier ‘'stand advising the Ministry to obtain

relaxalion in respect of the applicants and Shri 0.P. Veer,

~

The relevant portion of the letter dated 12.5.1994 from

Respondent 1 to Respondent 2 reads as Tollows:

\
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}j “T am .also directed to intimate that the view

i

point .of the Commission communicaed to us vide
their. letter No. F.1/34(13)/921-aU.7 dated
3.12.93, ..that the relaxation of service
conditions, obtained in respect of Smt. S.A;
STirmizi, S/Sh; 3.R. Kapoor énd 0.P. Veer was
nat acceptable to  the Commigsfon, has beean
.examined in consultation with the erartment of
Personnal and Tréining (Establishment Division)
who have opined that the relaxatiﬁn granted ‘by
thém is"consistént with a well sstablishesd
palicy @hicﬁ has beaﬁ operativé for a numbe; of
YOars . They have‘ further stated that the
argument of fhe Commi$sion that the relaxation

cannot be gfanted AretrmspectiQely" is not
tenable .as° the need for such irelaxation haé
aiisen only now ehn the Commission have
_nauggesfed a review DPC.. They ‘have also
highiighted,jthat the Commission have themsslves
advised oﬁtaining such ralaxatibn from bOP&T in
the past and have held many DPCs based on  such

relaxations” .

P The Department of Pe?sonnel'and Training in
their O.M. = dated . 19.7.1989 had  reminded  all
Ministries/Departments - of their earlier O0O.M. dated

18.3.1988. By this 0.M. they had been requested to take
naecsssary action urgsntly to amend the %e;ruitment ruless

whenever necessary, by inserting a note for various posts to
the effect that - when Jjuniors who have completad the

bility period are considered for promotion, their

¢

f al

elig
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dealing with the issuesr

‘been followed in  other similar cases so as to depriv

seniors would also be conside whetina

-
-

have completed the praobation periocd. It is stated thai this
ashould be done to ensure that seniors who might have joinsa
later due to various reasons  aire not  overlooked For
piromotion . Howaver, in the brasent casa, Ragpondesnts 1 and

I have not amendsd the irelevant Reciruitment Rules a8

Csuggestad by DOP&T, but the Rules do have a provision 'for

‘relaxation. . In the circumstances of the cass, wWe cannot

L

ignore the other actions taksn by the respondents Tor
relaxation of the fules in favour of the applicants in

ized here. Nothing has been placed

2

P
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on record to show that the policy of the relaxation has not

the

&

T

applicants the benefit of besing considered in the review 0OPC

5

hald on 23.1.19%95 following ths sarlier OPRC held on

S 31.7.1992 along with Respondent 4. In the result, this

application is entitled to succesed.
/
10. Foir the reasons given abowve, we find merit

in the application and the D.4&. is  accordingly allowed.

- The applicants will be entitled for consideration for

prometion to  the post of S&6 along with their junior Shri
! .

' , Some
Nongirun - Regspondent 4, by thgireview'DPC. Thne respondents
shall take necessary action within one month from ths date
of receipt of  a copy of this order. They shall alsc be
sntitled to Consequential benefits in accordance with law
and rulss. No order as to costs.
f ol
7[/9.‘/{"&(/,\//’ Lo —

(Smt. Lakshmi Swaminathan)
rMambar (J)

3

T

ey have completed the requisite service, provided they



