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; rghese, Vice Chairman (J}#,
n.P;gBtswas. Member (A)

shr: K c';Brahmachary, ,
- Son of Late Dr. K.K. rahmachary,.
. E-815, Chittaranjan Park ; o o
7~New Delhi Petitioner

’f(syugdvocaxet.ﬁhri V.K. Rao)
-Versus-

The Chief Secretary,
 Government of National Capita1
~ Territory of Delhi,
5y Shamnath Marg,
’DeThi -110 054.

Un1on'of India
“through : :
Secretary, Ministry of Home Affairs,
“North Block ,
fNew_De]hi.
The Director (CPS).
Ministry of Home Affairs,
~ QGovernment of India,
North Block,
New Delhi : Respondents

'_(By Advocate--Shr1 Ra;indra Pand1ta)

‘ ORDER |
ttjﬂbn’bie Dr..Jose P. Verghese, Vice Cha1rman (J)
There is no charm Teft any more, submits the
petit1oner, in the Government service except to await
; for the pensionary and other retiral benefits. But 1t
fis preC1se1y that what is denied to the petitioner in

 the present case. Whether such denial 15 just1f1ed or

-fmiljega1 is the short question 1nvolvad 1n this case.imsf

'23 “The pet1tidner was a Member of DeT 1

W1nistrat1on Subordinate ‘Séf@icev (hereina,




,aceording' t.o the respondents, un,der the ru‘les and the
?,submission today is no final order is forthcomi
7'.evenafter about four years of superannuation in. the?h;r

:pendlng d1sc1p11nary proceed1ngs.

"3 In the year 1994 the pet1t10ner spproached}f

this Court by way of an 0.A. vide OA No. 468/94,.
,a11egin9 that the chargesheet 1ssued just before his
‘retirement 1s only with an intention to v1t1mise andﬂf
hharass the appTicant and to deny the retira? beneffte :

15*It was p01nted out to the Court that the aT1egat10nsg

‘in the chargesheet pertains to . certain assessmentf'

hAfhorders passed by the applicant in his capac1ty as a!;““f

S8 'Sales Tax foicer, and the re—assessment order passed‘r

£

3 subsequently was read out to the Court to show that
the charges a11eged in the Articles does not amount tof7'

'be any m1sconduct It was also pointed out to the“;w

:CGurt that the Inqu1ry Officer had exonerateelhim fremeE)”

these charges, yet this Court decided not to 1nterfer97 
'wfth the disc1p11nary proceedings at the stage ef:
ehar;“sheet and a110wed the d1sctp11nary proeeedings7

fto contin&e under Clause (2)(a) of Rule 9 of C s S.f;f

~5;(Feﬁeien) Rules. 1972. It was pointed out by~ thep'

‘iccurt that since the app1icant had retired - an
;sha11 be hard hit it the proceedings of the : nqai
‘not; concluded at the earliest by non—’,"
'benefits, ane 1ﬂ ‘




fA was f11ed 1n January 199?;and

-;fcause notice repﬂy washfi}ed'bygth"tespohdents:

sre aga1n seeking further six montHSntime for ~thb o

: disc1o11nary authority to pass the finaT order

{5.- The suggest1on to conc)ude the 1nqu1ry as

'expeditious1y _as poss1b1e given 1n March foEiF«J“

comne?led the pet1t1oner to f]Te a Contempt of CGurt‘
Proceedings vide C. P 82/96 in 0.A. 468/94 but On
the basis of a statement by the respondents that they
have done an in their power to car’9 out the orders

the notices were discharged and the CP procaedfngs
disnased of on 11.10.1996.‘ The request of the

'ﬂhresoondents, therefore Tn the circumstances is that

'thvs Court may d1spose of th1s OA as weY? by grant?ng

anether six months t1me for pass1ng the fina? order

and the resoondents undertakes to do S0 within the"

x

agneed perfod of six months. o

s
‘

'é,' The Tearned counsel for the petitioner on

the other hand submtted that this 1s a f’ft case'

where the aT?egat1ons of harassment v?timization’and’




in theiinterest of justice. On

:‘cont1nuation of the Inqufry under c1ause:;{2){é i2 e
Ruie<9 of the CCS Pension Rules,‘ 1972, 1tse1f 15’_»
untenable and Y dec1aration be 1ssued quashfng the;}

chargesheet in the circumstances of the case.;

~

_?f We see cons1derab1e fcrce 1n the submitt?cnf

cf the pet1t1oner. Under the ru]es, 1t was contended s
the disC1p11nary proceedings 1initiated under tﬁe*
vGCS(CCA)' Rules can be continued afﬁér fthei
superanuat1on of the petitioner oniy under CTause,
(2)(&) of Rule 9 of the CCS Pension Ru1es, 1972.

: CIause,(Z)(a)'is reproduced herebelow:

“(2) (a) The departmenta1 proceedings refcrred
to in sub-rule (1), if instituted while
‘the Government servant was in service
whether before his retirement or during

“his re-employment, shall, after the

final retirement of the Government
servant, be deemed to be proceedings

: runder this rule and shall be continued
~and concluded by the authority by uh;eﬁf\

ﬂthey ‘were commenced in the same manner
if the Government servant had?‘

continued in service:"

But Clause (2)(b) of RuTe 9 of COS Pension:?

Ru!es, 1972 is intended -to prptect a Governmeﬂt

Q{servant from undesirable discip11nary prcceedings‘;;

1nst1tuted after superanuat1on. Accord1ng to tha sax
jy Rule no proceedings can be 1nstituted witheutu the

sanction ef the Preseident in case of an emp}oyae




shaT! - be conducted“
‘and in such place as the Pre '
~direct and in  accordance wfth the
procedure applicable to deﬁartme
_proceedings in which an order
 dismissal from service could be made in
. relation to the Government servant
' fdur1ng h1s service.»

f; 8 Now the quest1on is whether jssu1n§5“3f~£

rchafgesheet in the year 1993, just four days prior ta."b
p!ace during;’.wsa - 1975 de. to say much’ before four'?

for 1nst1tution of dfscip?inary proceedings withuutfv“

fthe sanction of . the President or not. If S0, w111 1t'¢7

f'knot bé a co1ourab1e exercise of power at the 1nstaﬁeﬁl
;af the respondents ‘who mainta1ns such discip1znaryA
‘proceedings without obtaining the sanct?en of the ’

'anr931dent°a In other words, will it not amount to




1s not sta!e by four years;
:_stipiiated by CTause (2) (b) of Ru?e 9

in order to consider a

it shou!d be one
‘or the date of superannuatfoﬁ'lf

the conditfons prescribed u/r 9(2)(b) sha??
se be consﬁrued tb be appticable to 8
£

uch 1nst1tuticnf:
of departmenta1

proceed1ngs Institution

fccntfnuation of departmenta1

In the cTrcumstances we fuphold

”content1on of the counse1 fbr the petitfo:

i ]that in the pecu?iar circumstances cfrthigc_
A j‘ ; charg :




'ﬁé“a7%eaeoﬁa$ie§:geribdifor the responﬁents taui‘”

r_sheet S0 ‘that it may not attract the rignur of

fee'(é)(bj of Rule 9. In our opinian 1n case o?

"Qﬁf
lemp1oyee who ‘has an uanem1shed career of 20 to 30

Z'Years, any chargesheet is to be 1ssued on a charge

o 1nstance of more than four years old shequ be dcﬂe

at1east six months before the date of superanuation.

we would 1mmed1ate1y clarify that this is on?y an

opinion. In the absence of a part1cu1@r rule or

guideTine from the espondents, the best: course

available would be to decide each case in the facts -

and circumstances of that case.

11. We are persuaded to arrive at these

Yx % X

findings in the 1light of the new phi1osopﬁy adopted by

the Hon’ble Supreme court since 1983 when that Court
in Nakara V. Union of India, A. 1983 SC 1130 and

Deokinandan ¥ state of B1har (11) AIR 1983 SC 1134

held that pension payable to employees of ‘the

government is not a charity or bounty dependent on the

 sweat-will of the employer, as was thought during the
days, but is a deferred . portion ; of
This

British-
compensation for past service of the employee.
was further confirmedein another decision 6f tﬁi o

of 0 & R B R.O. A

v1ew
‘Hon ble Supreme Court in the matter

V. Union of India, A 1992 SC 767 (para 5) Thus. the

Hen’b\e Supreme Court had also heId that arrears of

pension which has thus accruad is a valuable rigﬁﬁfaad"

; ‘property in the hands of a pensioner and not a,%ﬂ;'

hof,bounty. 1 iT it is. wrongfulTy withheld ar

U:?éﬁfﬁgitéffthe' cu1pab1e neg1igenaa of an‘ emp



conSequentiai benefits

3.0 The petiticner witt STt be entit?ed to
aII retirai benefits, not paid so far with an interest
of 1ax per annum We are. aware that 18% interest now
awarded is normaiiy awarded as punitive interest
Therefore 50% of the interest amount may be recovered
by the respondents from those officers who are fbund
to be responsibie for the : decisxon to institute
praceedings at beiated stage and ‘those responsib?e for
de?ay 1n conducting the disciplinary proceedings 5Th§i

‘respondents are at 11berty to hold an. internai inquiry

at whatever 1eve1 permissible under the rules and fix

the iiabiiity of the officer concerned on 1its own.

The 0. A. B ai]owed no order as to costs

p. Verghese)
Vice~ChairmanCJ) :




