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Cerrtral Administrative Tribunal
Principal Bench: New Delhi

OA decided on

Name of Applicant:- Shyam Gupta & ors,

By advocate* Mrs.Meera Chhibber

n-

Versus

Name of Respondents: v.. Lt.Governor,Delhi & ors.
By advocate • Shri Vijay Pandita

•••••••••••••••«--

Corum

Hon ble Mr. N. Sahu/ Menfcer (A)

Ron'ble Dr.A.Vedavalli,member(J)

1. To be referred to the Reporter or not? .

2. Whether to be circulated to other
Benches of the Tribunal?

(N. Sahu)
Member (A)
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CEWTRAL, ADMINISTRATIVE TRIBUNAL. PRINCIPAL BENCH

Original Application No. 12 41 of 199"

New Delhi, this the 0-''] day of June, 1 998

Hon'ble Mr. N, Sahu, Member(Admnv)
Hon'ble Or.A.Vsdaval1i. Member (J)

/
9-

I-

L
# ■

Shri Radhey Shyarn Gupta, S/o late
Shri Rameshwar Prasad, R/o 1 102.
K u c 1'1 a N a t w a r , C i'i a n d n i C ii o w k ,
Del hi-'l 1 0006.,

Sh. Tndresh Pal Saxena, S/o Sh.
R. S. D. Sax©t'la . R/o 0 1 6 ,
0. D. A. F1 a t s. T i m a r a u r Del h i .

S f'l. M. M. S h 3 r !Ti a , .S / o S h .
R.C.Bha 11, R/o 75/6, Mode1 Town.
Delh i.

Sh. Jai 8hagwan G(..ipta, S/o Sh.
I n d e r M a 1, R / o E - 3 / 6 6 . P h a s e ■■■■ 11, ■
A s h o k V i h a r D e 1 h i.

S h . V i ri o d l< i.i m a r N i i' b In a i , S
Ganga Vallabh Nithoriya,
.7 -■ 1 4 4 K a r t a i' N a g a r , D e 1 hi.

;h.

(Sy Advoca te Mrs. Meera Chhibber)

Versus

i . Union of India., through
L. t.. GoVer nor-. Raj Ni was 0e 1 lii .

?. C h i e f S e c r e t a r y, 5, S!(a m n a t h M a r g,,
Govt. of M.C.T. of Delhi .

3. Principal Secretary (Education)
01 -d S e c r e t a r i a t &. G o v t, o f N. CT.
Del hi,

4, Director of EducaLion, Directorate
of Education. Old Secretariats.
Delhi.

(By Advocate Shri Vi jay Pandi ta)

Q,„„R,.._D E jR

By Mr. li. Sahu. Member (Admnv)

-

-APPLIAMTS

RESPONDENTS

Orders dated 1 5.7. 1 996 and 9.9. 19 9S

(Annexure-Pl ) issued by tfie Cliief Secretary, Govt.

of N.C.T. of Delhi promoti ng Teachers to the post of

Vice Principal in the-pay scale of Rs.2000-350®/™ "on
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purely adhoc a emergent, basis for a period of six

months or till the regular appointments are made

whichever is earlier" are impiigned in this Original

Appl1 OS tlon.

2. The background facts briefly are that under

the recruitment rules the post of Vice Principal is a

Group 'B' selection post to be filled 100% by way of

promotion from amongst Post C2raduat.e Teachers (in

short PGTs)/ Head Masters. Tn the tentative

seniority list issued on 9.7.1996 of Lecturers/PGTs

appo1n16d/promoted between 1.5, 1978 to Decamber,1975

the applicants figure at serial nos. 104. 379. 331,

309 and 192 respectively. On 15.7.1996 and 9.9,1996

a promotion list of 38 persons belonging to reserved

'category was issued. Pxcept five candidates (SI.Nos.

1  to 5 ) in the impugned list none of the other

candidates were to be seen in the seniority list,,

All other persons have become PGT only after 1976.

Even in a seniority list they will come at the bottom

and there is no scops for them to come within the

a x t e n d a d z o 11 e o f c o ri s i d e r" a 11 o ri, A. n v e "■ fri s n t in a s b e e n

made in the rejoinder (par-a 5) that reserved

Candidates up to 1 9 74 eligibility have been promoted

as Vice Principal. This only proves that these

teachers promoted as Vice Principal are much much

junior to the applicants. Tlie promoted persons hove

become PGTs/Lecturers only after 1975.

d- The law is well settled that yearwise

vacancies have to be ascer'talned and only those

candidates are to be considered who come within the
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zone of considerstion which is three times the rrtrmber

of vacancies. The law is also well settled that if

in any particular year the nuniber of reserved

category persons are not available, there would be no

carry forward of reservation from year to year. The

applicants strongly urge that It was totally illegal

to fill all the 3S vacarucies from amongst the

reserved candidates alone and that too by going

outside the seniority , list,. The applicants

themselves are 'high up in the seniority list as

compared to the PGTs who are prvomoted in the impugned

list. The learned counsel for the applicants

contends that this procedure adopted by the

respondents is contrary to the decision of the

Hon'ble Supreme Court in the case of R.K.Sabharwal

V c. State of E.y,.Q.ia .fe JT1995(?)SC?51. It. i.5;

contended that, there was no identification of posts

and the roster should clearly establish the points at

wh OS-h tf'ie reserved categor'V Tal].s arid only tiiose

points are to be filled by reservation. It is

■further submitted that although the promotions are

said to be purely adhoc, the promoted persons

continue to be working as Vice Principal even till

date even when no order has been issued extending

their per'i,od. The learned ccjunsel has refer'red to

the SO/ST brochure to support his contention that in

case of promotion by selection in Group'8' post if

sufficient i~iumber or reserved candidates are not.

available in

c; a i ~ r i e d f o r w/ a r d.

Ll.'teJ
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4. ' It is alleged that the vacancies have^^-h^en

bi.inched together and not. earmarked yearwise and this

procedure is contrary to the law laid down by the

Hon'ble Supreme Court in the case of K.C-,Gupta Vs.

L t. "Govern or p.f Delhi & ors, 19 9 4 S u p p ( 3 ) SCO 4 0 8.

The learned counsel cited the decision of Chandigarh

Bench of this Tribunal in the case of Suresh Kumar

Vs. Union of India & 20 others. 19 9 5(2) ATJ 208 as

a n a i.j t: ho r i t. y for t h e p r opos i t, i o n t. ha t SC /ST of f i o i a 1 s

who did not normally come within the ?one of

consideration ought not. to have been picked up from

lower down the seniority list, and considered against

reserved p o i n t. s. T It e r i.i 1 e s a n d i n s t r- i.j c t i o n s p r o v i d e

a method only for considering eligible persons. Tf a

ca ndi. da te is not e 1. i gi i.i 1 e he canno t be consi der &d i n

violation of such- instructions simply because 'he.

belongs to the reserved category. Tn the case of SC

a ST candidates it has been laid down that where

adequate number of such candidates are not ava.ilable

the field of choice may be extended upto five times

the number of vacancies. The applicants' counsel

contend that even if the ?one of consideration is

extended to five times the number of vacancies, the

promoted Vice Principals in the impugned orders are

no where to be found within the 2one. '

b- In support of the claim that the promoted

persons are still working, the applicants' counsel

has placed a copy of the Secondary School

Examination, attested on 20.4.1998 by one Shri



L>P,Singh (at serial no. 16 in the promotion list

dated 15.7.1996). Vice Princioal of Govt. Bovs
Xi

Senior Secondary School, Dayal Pur. Delhi.

fa. The learned counsel has expressed the

concern of the applicants on the ground that the

respondents contemplate further promotion to the post

of Vice Priricipal and to this effect a letter dated

6.3.1998 was shown. This step, it is submitted is

t o t a 11. y u n w a r r a n ted.

f  7. Prior to 1979, there were no instructions

-  regarding consideration of cases of SC/ST employees

while making ad-hoc promotions. Vide O.M.No.

36021/7/78 " Pstt(SCT) dated 16.T. I 979, Department of

Personnel issued instructions that whenever adhoo

promotions are resorted to due to unavoidable

reasons, the claims of eligible SC/ST officers should

also be consi dered along with other eligible persons

in tlie field, though tTisr-e was to be no formal

reservation for SC/ST in such promotions. Vide 0. iM.

dated 30.T. 1983 the Department of Personnel issued

certain guidelines from which the relevant: paras (3)

and (4) are reproduced below -

"(3) Sirice adhoo promotions are made ori the
basis of senior!ty-cum-fi tness all the
Scheduled Castes/ Scheduled Tribes
candidates covered in the relevant
seniority list within the total number
of such vacancies against which adhoc
P r o rn o t '.i, o n s a r" e t o b e m c3 d e. s b o u 1 d b e

CO'n s i der e d in the order of their
g e n e r a 1 s c n i o i -11 y a s p e r L ir e g r a d a t. i o n

^  1, i s t, on the pr- i nci. p 1 s of
sen i or A tv ■-curn-f i tness and if they are
not adjudged unfit, they should ail be
promoted on adhoc basis.



(4) . If. however, the number of SC/ST
c a n d i d a t e s f o u n d f :11 w i t. h i n t h e r a n ga
of actual vacancies is less than the

n u m b © r o f v a c a n c i e s i d © n 11 f i e d a s

falling to their shar©, if the
vacancies were filled on a regular
basis, then additional SC/ST
candidates to the extent required
should be located by going down the
seriiority list, provided they are
eligible and found fit for such adhoc
appointment. This procedure should be
adopted on every occasion on which
adhoc appointment is resorted to.

W  The Department of Personnel issued a further

O.t'L dated 3®. 9. 198 3 on the same subject from which

ti'ie relevant para 2 is extracted below -

"It has now b©en decid©d that the

Scheduled Castes/ Scheduled Tribes
candidates who are within the number
of actual vacancies should be
considered in accordance wi th their
general seniority on the principle of
seniori ty-curn-f i tness and if they are
not adjudged unfit, they should all be
p i- o m o t e d o !'i a d hi o c b a s is. I 'f, h o e v e ,
the number of Scheduled Castes/
Scheduled Tribes candidates found fit
withiin the range of actual vacancies
is less than the number of vacancies

\  identified as falling to their share,
then additional scheduled castes/
scheduled tribes candidates to the
extent required should be located by
going down t^l0 seniority list but
within 5 times the number of vacancies
being filled on a particular occasion
su.ibnect of course, to their
eligibility and fitness."

S. With regard to adhoc promotions it is

submitted that whenever adhoc promotions are made in

exceptional ci rcurnstanoes there is no formal

reservation for SCs -a STs but the claim of this

coinmun'.1 ty should be considered. Thie adhoc promotions

sboLild be considered only against vacancies in excess

or 4b days. All such vacancies should be placed on

the appropriate roster and the number of vacancies
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falling to the share of SCs & STs should be

d>"MT!aroa ted. Siich adhoc nromotions are to be inade on

the basis of seniority-cum-fitness and SC & ST

candidates should be considered in the order of

general seniority., In order to find out more SC/ST

candidates the authorities can go down upto five

times the vacancies and when regular promotions are

made, the adhoc appointee should be considered for

reversion strictly in the reverse order of seniority.

These instructions are 'to be found in an

0. M. No. 3601 1 / ! 4/83--Estt(SCT) dated 38.4. 1 983 issued

by the Depar trnent of Personn© 1 S Administra ti ve

Reforms.

9. After notice, the 'i-espondents explained that

the seniority list of PGTs/1. ecturer s after 1975

onwar ds has not been finalised because in the light

R.K-Sabharwal's case it would be necessary to change

the seniority of 30 years of persons likely to be

listed. Tlie orders challenged are stated to be only

adhoc appointments and the promoted persons have no

vested right, to a particular post. It. is subfni tted

that the instructions following the decision of the

Hoi i i.jle SupreiDS Court, in R, K. Sa btia r wsi 1 s c;ase (suDra'j

woi.il d be im.plernented in due courfje.

10' In response to our order dated 2,9,1997 for

furnishing to the Court the total strength and the

total number of vacancies, the respondents could not

furnish any statement.
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1 1. W & h a V e c a r e f u 11 y c o n s i d e r e d t, h e c o n bfn t i o n s

made by the rival counsel. Their Lordships in the

case oT R. Kb Sab.harwa 1 ( siipra ) have held that t he-

reservati on foi'~ SC/ST/BC provided under the

instructions are to be operated in accordance with

tiie roster maintained by each departinent and

implemented in the form of a running account from

yeai" to year. This would ensure avoidance of excess

or short tall in the percentage of reservation. Once

t he per cen ta ge of rese r va t i. on pr ov i ded f or t, he

reserved category is achieved there is no

justification to operate the roster thereafter. The

runniriG account. is to operate annually till the

quota provided under the instructions is reached and

iioL tlierearter, The expressions posts' and

vacancies' should not be confused. There must be a

post in existence first to enable the vacancy to

occur. The cadre strength is always measured by the

number of posts comprising the cadre. The percentace

reservation has to be worked in i~Glation to the

u 11 111 1.1 to'1 Qi post..s. fti© concept, of vacancy has no

relevance in 'Operating the percentage of reservation.

' ■ We notice that all the above principles laid

down in R,K.Sabharwal s case (supra) .have not been

complied with. Wo roster has been prepared. Roster

p o i! I i... s r o r r e s e r \i' a t i o n li s v e n o t. b e s n s a r rn a r !i e d. T h ■»

sorie DT consideration has not been fixed and wihether

the requisite number of SC & ST are to be found in

the none or- not has not been ascertained. The action

of the resciondent5i appears to us to be whol ly

arbitrar-y.. Even if the promotions are adhoc. the
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respondents could not, make promotioriS in a whiWs-irral

y  manner. Even for an adhoc promotion the incumbent

gets the pay of the promoted post and performs the

d LI 11 e s o f t h e p r o iri o t. e d p o s t a n d 1 f s u c h p r o rn o t i o n s

are made illegally there is an unjust deprivation of

this privilege to those who deserve to be considered

for prorootiori.

13. In the circumstances of the case we have no

^ -

other alternative except to set aside the impugned

promotion lists dated 15.7.1996 , and 9.9.1996 as

illegal. We direct the respondents to redo the

promotions either ^regular or adhoc by following the

law laid down by the Hon'ble Supreme Court, in the

c a s e o f R. K, S a b h a r w a 1 (s u p r a ). T h e r e s p o n d e n t s s h a 11

f i r s t :i, d s n t, i. f y t It a s o u r* c e o f v,a c a n c i e s y e a r w i. s e a n d

shall not bunch together all the vacancies. There is

no justification to issue even ad ■■■hoc promotions only

to the reserved candidates and not consider senior

general candidates.. We also direct that after the

number oh vacant posts are ascer ta i ned the prorfiot i ons

can be considered only within 3 to 5 times of the

■said number depen di n g^/on whether adequate number of

SC & ST candidates are available. Even for an adhoc

P T o fii o t i o n t h e p r o c e d u r e 1 a i d d o w n c a n n o t b e i g n o r e d.

The claim of senior persons cannot be brushed aside

3 r i,:i i. t, r a r i. 1 y p r o m o t i n g p e r s o n s w ii o a r e 1 i..i r-i i o r . 0 n e

important guideline for an adhoc promotion is

ob5;ervarice of seniority. We further direct that this

exercise shall be completed within a oeriod of 6

f-
■<vJ
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weeks from the date of rsceiDt of a conv of

C.J r d e i'

1 4 In the circumstances of the case, the 0,A

is all owed. No costs.

(Dr, A. Vedaval1i)
Member (J)

(N, Sahu)
Member (Adrrinv)
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