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CENTRAL ADMINISTRATIVE TRIBUNAL i

PRINCIPAL BENCH

O.A. No. 1229 of 1997
a:

New Delhi, dated this the July, 1998

HON'BLE MR. S.R. ADIGE, VICE CHAIRMAN (A)-
HON'BLE MRS. LAKSHMI SWAMINATHAN, MEMBER (J)

Shri K.B.K.S. Sawhney,
S/o late Shri' Tara Singh,
R/o A7/1/A, Sector 2, DIZ Area,
Gole Market,,

New Delhi-1 10001. APPLICANT

(By Advocate: Shri S.M. Rattanpaul)

Versus

1. Union of India through
trie Secretary, |
Ministry of Defence,
South Block,

New Delhi-11001 1.

2. Under Secretary D(Estt-I/GroupII),
Ministry of Defence,
C-II, Hutments, Dalhousie Road,
New Delhi-1 1001 1 .

3. Under Secretar)?' D(Estt. I/Group I),
Ministry of Defence,
C-II, Hutments, Dalhousie Road,
New Delhi-110011. RESPONDENTS

(By Advocate: Shri S.M. Arif)

JUDGMENT

BY HON'BLE MR. S.R. ADIGE. VICE C H A.I RM AJj. J A.!

Applicant impugns the order dated 26.3.97

and seeks stepping up of his pay at par with his

immediate junior Shri H.C. Malik with effect from

25.4.86. He further seeks a direction that he is

entitled to' get his pay fixed at Rs.1700/- p.m.

in the scale of Rs.1640-2900 w.e.f. 1.1.86 on the

basis of the Furth Central Pay Commission's

recommendations with all consequential benefits.

Mtcaiiwii-i-j.fc;- lie naa compiexe"a nis "tenure "of

deputat-ton as Storekeeper on 13.10.86, he sought

reversion as UDC and promotion ae Assistant, as
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2. Admittedly while applicant was on ^

deputation on the ex-cadre post of Storekeeper in

DMR & F's Office w.e.f. 1 A.10.83 his jnior Shri

H.C. Malik was promoted as Assistant on ad hoc

basis w.e.f. 17,12.83.' On 5.5.84 (Ann. A-2) he

was informed that in absence of select list of

officers he was eligible for appointment as

Assistant on Ic^g term basis, but as an adequate

number of long term vacancies were not available

within applicant's permanent organisation viz.

Defence Ministry^ he^ was asked wither he was

willing to be nominated in any other cadre for
\

temporary appointment as Assistant. Applicant in

his reply dated 16.5.84 (Ann. A-3) stated he was

not interested in nomination to any other cadre

for temporary promotion as Assistant on long term,

basis^and may be considered for appointment as

Assistant on long term basis in Defence Minisytry

alone, as and when a vacancy arose. A similar

communication was against sent to him on 6.10.86

(Ann. A-4) to which he again replied (Ann. A-4

Colly.) that he was not interested in going out of

the. Defence Ministry and he opted for promotion as

Assistant on long term basis in the Defence

Minis-try alone as and when a vacancy arose. As

meanwhile he' had completed his tenure of

deputatlton as Storekeeper on 13.10.86, he sought

reversion ' as UDC and promotion as Assistant, as
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his junior eas officiating as Ksaistant, ®5d

prayed forpiofflotion as Assistant on regular basis

as and a vacancy arose in Defence ninistiy*

3« nean^ile disciplinaj^ proceedings were

initiated against hin fbr submitting false Ta

dain and a charge sheet yas served upon hin on

1G|11«86. The disciplinary proceedings concluded

on 4«S«88 uith the inposition of penalty of

stoppage of increments of pay for tuo years

dthout etraulative. effect;and recovery of the

amount paid to applicant on account of his Ta oIains«

Applicant uas promoted as ad hoc Assistant u*©.f«

22«6,90 consequent upon expiring of the penally*

He yas included in the select list of Assistants

for the year 1989 and uas appointed as Select List

Assistant u*e*f* 13*1^91« Applicant theret^on

filed OA No*4209/91 praying for quashing of the

order dated 4.'5188• The Tribunal in its judgment

dated ̂ •8*92 in the aforesaid OA quashed the order

dated 4*5*88 and ordered that normal annual

increments should flou to applicant and any

amounts on account of LTC shotildbe released*

Hoyeuer, this yould not predudo the Ifisciplinary

Authority from proceeding ylth the Disciplinary case

after giving applicant an opportunity to explain his

case after the ffisciplinary Author!^ had giv^

reasons for disagreeing dth the opinion of the

Inquiring Authority, Later, after obtaining the

advife of UPSC, applicant uas exonerated of the
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charges framed against him by order dated 15«7«9 6,

4. ThermipoR applicant on 19|'7;^4(Annexore^ftS)

requested for promotion/fixation of seniority uith

effect fzom the date his juniors in select list of

0003 yere'offidLating as Assistants in 0eceiber»198 V

Danaa£y^1984 and also for his seniority as SL^HlS

beley the name of Shri Laxmi N a rain and above the

name of Shri H.C.Walik circulated by O.W» dated

13*^5«94« He also requested that he be given

promotion on adhoe basis ( yithout any break )

from the date his juniors in select list of UOC

were promoted i*e# end DecemberyiraV 38nuaxyy1984

and then on long tezm basis fiom April* 198 6 and

his promotion in select list of Assistants also

be revised accordingly to enable him to get his

pay refixed from the back date as his juniors

yere getting more pay than himself* He a^itted

that this yas held up eMo to the aforesaid

disciplinary case which had noy been cleared

and in yhidi he had been exonerated* which he

contended now entitled him for promotion from

back date with all consequential benefits^

5# Respondents rejectsd his prayer for

^pointmont as Assistant on adhoo basis or

stepping up of his pay w,eif» 17#12.83 * but

promoted him as long tern Assistant w»e«f*

25*4^86 to 12*'12*91 i.e. the date from which his

juniors uere promoted and it is not denied that

his seniority has been fixed by respondents as

requested by him*

Us have heard applicant's counsel Shri
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Rattan Paid and Respondants* csounsal SHrl Arif#

ya ha^3 al^ pexussd the natesials on record and

gitfsn the leatter our anxious eon side ration#

7* Shri Rattan Paul has argued that the

applicant uas not given an option to Gone to his

cadre post when his immediate juniors yere

promoted on adhoc basis 17^^1t»83 and by

not giving option to the applicant he has been

denied opportunity to count his servics in

the promotional grade end has consequently lost

his pay as compared to his juniors# It Is

(intended that the offer made to the applicant

on 5#S#84 uhether he yas interested in his being

nominated in other cadre for appointment to the

Assistant grade# did not amount to an option given

to him to come over to his parent cadre^and

it is also oont^ded that uhile applicant's
continue

juniors uere alloyed to^^usintersuptedly on the

post of Assistant till 25il4i%6 end their

appointments yere also on long term basis,
■s !)teA

Stepping up of payfils^unfairly denied to the
applicant on the ground that his juniors had

been eppointed only on short term vacancies#^

It is contended that the applicant is suffailing
heaiy finsi^Gial less of recurring nature by

denial of stepping of pay eiith effect from

the data his immediate juniors yare promo ted ̂
and he fulfills all the required oonsiditions
as oontained in th® relevant asvtl instructions

on the subject# Reliance has been placad on Cat's
judgment in APil Chandra Ogs Vs. BO I 4 Ors. 1988

,  - A-
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(7) aTC 224; K.K.Pillai UOI & 0 rs, 1994(26)

ATC 641 and B.O.Kubbe 001, decidadon 7,11.9 6

as 'appearing in St«^y*s nst^ of August,1997.

8, On the other hand, Shri Affif has argued that

a purely fortultious officiating proraotion given

to an officer is junior to an officer outside

the regular line of promotion does not itself gi ve a

claim far stepping up of pay.'

9. The cat, Hydrabad (Full) Bench in B.L.

Ssmayajylu & Ors. l/s. Telecom. Qsmmission & Ors. and

connected casef- 1997(1) A"n page 1 had occasion to

examine the circumstances under which stuping

of pay ojuld be allowed and has laid do yi the

following principles for stepping up of pay.

This judgment which noticed a series of earlier

judgments indbdipg the cases of APil Chandra [^s and

K.K.pillai ( Supra) relied Mpon by shri Rattan Paul

has laid dotifs that

(fl) stepping tjp of pay can be granted only
there there is a pro vision in lay in
that behalf;

(B) a claim for stepping up of pay can be
mad© only on the basis of a legal right
and not on pervasive notions of equity
or equality, unrelated to the context of
statutory law?

(C) ©very daim most be based on an
anforceabl® legal right. Suth a right
should be arisen by conferment and not
by oomparison?

(o) a jurisdiction in equity does not
inhere in the Tribunal^'

(e) If wrong fixation of pay in the ease of
a jtfiior is to bring about a csorrespon®
ding fixation in the ease of a senior
^ applying the prinelple of equality.
That tx)uld be an instance using Article
14 to perpetuate illegality;

(F) If a senior is denied what he is entitled
it 2 * must challange that denial orthat preferment extended to a junior,
Ulthwot chall®iging the wrong, he cannot



\io
- 7 -

c^aitB a raase^ fiQfa ® urong* Ha camot
acquiescs in a ysong, and Riaka a g^in fioa
that uionvg by a eomparisonj and

(0)010^9 th@ Tribunal had allouad stepping
up of pay on oon si da rations of equity and
BLP filed against the Tribunal's order
had b0^ rejected by theHon'bla Si^iras®
Ojurt, such rejection does not mean
affirmation of the legal principle decided
in the order which was sought to be appealed
again 3 ti^

10. Applying aforesaid yardsticks to the facts
and circuBStancas of the present case, no other law

has be^ cited by the applicant requiring the

re^ondents to step up the applicant's pay equal

to the pay drawn by his junior Shri H.C.JIalik

other than FR- 22(1) ()(!)♦

11. In the present case? atleast two of the

three Ingredients of FR-22(1) (a) (i) are not

attracted in as much as

(a) this is not a case where the applicant
as well as his immediate junior Shri H, C.
Plslik uere appointed to identical posts
and in the same cadre. In fact this is
a case uhere the applicant is seeking
stepping up of pay at par with his junior
Shri H.C.Ralik u.e.f.' 25®4;'8 6on which
date Shri H.C.Walik was promoted as Asstt,
on adhoc basis while applicant was away
on d^utation*

(b) It is not a case of an anomaly being
directly as a result of the application
of FR- 22(1)(a)(i).

12. Applicant's claim is based not on ground of

law^but on considerations of equity or equality

unrelated to the con text of statutoiy 1 awj d the

claim is therefore^ squarely hit by the judgment

ia Somayajulu's ease ( Supra).* Nothing has bean

shoyi to us to establish that the aforesaid judgradit

in Somayajulu's cas8(3qpra) has been stayed#

modified or set aside®'

A
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13# In the result o® find oursel we® ojabl

to grant the applicant's prayer#" The OA i®

therefore dis»issed» No costsr

( MRS. LaKSWI SyAPIINATHAN^)
mg»lBER(3)

'j^nr-U j'" ,
C S.R.ADIGE,)^
VICE CHAlFPlAN(ft)
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