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CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH /Cj
0.A. No. 1229 of 1997 - -
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‘New Delhi, dated this the /5 July, 1998

HON'BLE MR. S.R. ADIGE, VICE CHAIRMAN (A)"
HON BLE MRS. LAKSHMI SWAMINATHAN, MEMBER (J)

Shri K.B.K.S. Sawhney,

s/o late Shri -Tara Singh,

R/0 47/1/A, Sector 2, DIZ Area,
Gole Market,

(éy Advocate: Shri S.M. Rattanpaul)
- Versus

1. Union of India through
the Secretary, |
Ministry of Defence,
South Block, o
New Delhi-110011.

2. Under Secretary D{(Estt-I/GrouplI),
Ministry of Defence,
c-II, Hutments, Dalhousie Road,
New Delhi-110011. :

3, Under Secretary D(Estt.I/Group I),
Ministry of Defence,
£-II, Hutments, Dalhousie Road,
New Delhi-110011. wsvs RESPONDENTS

(By Advocate: Shri S.M: Arif)

b JUDGMENT

BY HON'BLE MR. S.R. ADIGE. VICE CHAIRMAN (A)

Applicant impugns the order dated 26.3.97
and seeks stepping up of his pay at par with his
immediate junior Shri H.C. Malik with effect from
75.4.86. He further seeks a direction that he is
entitled to get his pay fixed at Rs.1700/- p.m.
in the scale of Rs.1640-2900 w.e.f. 1.1.86 on the
basis of | the Furth Centrél pPay Commission’s

recommendations with all consequential benefits.

e

NIs ™ “tenuré ~of T

deputalton as Storekeeper on 13.10.86, he sought

reversion as UDC and promotion as Assistant, as
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Z. - Admittedly while applicant was on

deputation on the ex-cadre post of Storékeeper in
DMR & F's Offiqe w.e.f. 14.10.83 his Jnior Shri
H.C. Malik was promoted as Assistaﬁt on ad hoc
basis w.e.f. 17.12.83.° On 5.5.84 (Ann. A-2) he
was infbrﬁed: that in absence of select 1list of
officers he was eligible for appoihtment as
Assistant on {gﬁ term basis, bu£ as an  adequate
number of long terﬁ vacancies were not available
witﬁin applicant’s permanent organisation viz.
Defence Ministry,-he: wa§ asked wither he was
willing to be nominated in any other cadre for
temporary appointment as Assistant. Applioént\in

his reply dated 16.5.84_(Ann. A-3) stated he was

not interested in nomination to any other cadre

for temporary promotion as Assistant on long term.

basis,and may"be considered for -appointment as
Assistant on 1ong‘term basis in Defence Minisvtry
alone, as —and when a vacancy arose. A similar
communication was againstAsent to him on 6.10. 86
(Ann.' ﬁfﬁf to which he again replied (Ann. A1}
Colly.) thét he was not interested in going out of
the. Defence Ministry and he opted for promotion as
Assistant on -long térm basis in the Defence
Minis-try alone as and when a vacancy arose. As
meanwhlile he' héa' completed his tenure of

deputatton as Storekeeper on 13.10.86, he sought

reversion as UDC and promotion as Assistant, as

ﬁ,
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his junior was officiating as pssistent, end
prayed fo r p romo tion as pssistent on regular basis

as and a vacancy arose in Defonce ninigt:y.'

3. Meanyhile disciplinary proceedings were
initiated ageinst him for submitting false TA
claim and a.charge sheet was served upon him on'
10511.86. The disciplinary proceeding® concluded
on 4.%5,88 uiéh the imposition of penaliy of
stoppage of in_;:rements of pay for two years

ulthout cumulative effect,and recovery of the

amount paid to egpplicanrt on account of hie Tp claimss

pplicent wae promoted as ad hoc Assistant wee.fs
22+6,90 consequent wpon expiring of thé penel ty.
He was included in the select list of Assistants
for the ysar 1989 and was appointed a8 Select List
Assistent w.e.Ps 13.12§91. fpplicant therswpen
filed 0A No.4289/91 praying for quashing of the

'o.rder dated 45588, ~The Tribunal in its judgment

datsd 28.8.92 in the aforesaid 04 quashed the order
dated 4.5.,88 and ordsred that nomal annual

~increments should flow to applicéat and any

emounts on account of LTC should be releasad.
However, this wuld not preclude the Disciplinary
authority from proceeding uith'the Disciplinary case
after 9iving applicsnt an opportunity to explain his
casa_a?terlthe Disciplinary .‘A"nthor:lty had 9i ven
ressons for disagreeing wlth the opinion of the
Inquiring Authority, Later, after obtaining the

advige of UPSC, spplicant was exonerated of the
LN
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charges framed against him by order dated 15,7.96.

4, . Thersupon spplicant on 1957.94(Annexure=a5)

/

requested for promotion/fixation of seniority with
effect Prom the date his juniors in select list of
UDCs were officlating as pssistants in. Dacomber, 1983/
Januani;1984 and aiso for his seniority as S1J11S
belew the name of shri Lexmi Narain and above the
name of shri ‘ F‘I,C.;malik circqlated 'by 0.Mm, dated
135,94, He also requested ti:at he be gi ven

promo tion on adhoec basis ( without eny breek )

from the date his juniors ih saglect list of UDC

wore promoted i.es end Dacq:ber,‘l?ﬂsl Jenuary, 1984
end then on long ﬁem basis from roril, 1986 and

hie promo tion in sslect list of Assistants also

be revised acmidingly to enable him to get his

pay refixed from the back date as his juniors

were getting more pay then himself, He adeitted

‘that this was held up cdue to the aforesaid
- disciplinary cese which had noy been cl eared

and in which he had been exonserated, which he

contended now entitled him for promoticn from

back date with all consequential benefits,

5, Respondents rejected his prayer for
appa:lataen‘t' as pssistant on adhoc basis'or
stepping wp of his pay wedf. 17512.83 , but

. promoted him as long temm Assistant u;e.f;

25,4.86 to 127112491 i.6. the date from which his
juniors were p_mmotéd and it is not denied that
his seniority has been fixed by respondents as
requested by him,

6o e have heard applicént's eunsel shri
A |
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Rattan Paul and Reépaadenﬁs-‘ counsel Shrl Arif,

We have also perused the materials on recm rd and

given the matter our anxious consideration,

T | shri Rattan Paul has argued _{:hat‘i;he

applicant was not given am opiion to come to his

" cadre post when his immediats juniors were

p romo ted on adhoc basis w. e e 1712.83 and by

not giving eption to the applicent he has baen
denied oﬁportuaity_ to count his service in.
the prome tienal grade end has -mnsequmﬂy lost
his p &y ‘as comp ared te his jumiors, It is’
con tended fhat the,of‘f"gr ﬁéda to the applicant
on 5¢5.84 uwhether he was interasted in his being
aamiaate& in other cadre for apha_in%mmt to the
Assistant grade, did not amount to an option giwven
to him to come over to his parent cadffe,‘and :
it is also contended that while aspplicant's

' o continue
juniors were allowed to/uninterryptedly on the
post of pssistant tﬂl 2574586 \,and their
sppointments yere also on long tem basis,
stepping w of payha\s')ztmf‘a:lrly denied to the
‘applicant on the ground that his jJuniers had
been sppointed oali on shart tém ‘vacanciesy
It is contended tﬁat the applicant is suffaring
heaw financial loss of recurring nature by °
denial of stepping wp of pay uith effect from
the date his immediate jwmiors wore _pmmted,'
and he fulfills ail the required considitions

as contained in- the relevant vatfﬁ instructions |

-on the -é&:bjeeb.’ R@liéa_cé has baen placad or CAT's

judgment in mil Chandra Des Vs, UOI & Ors. 1988
/I/.
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(7) aTC 224; K.K.pillai Ve, UDI & Ore, 1994(26)
ATC 641 and B,D.Kubbe Vs, UDI, deocided on 7.11.66

as “app saring in Swﬁmy_ﬁs news of august, 1997,

8. On the other hand, shri Arif has argued that
a purely fortuitious officiasting promotion oiven

to an officer wwo is junior to an officer outside
the regular line of promotion does not itself give a

cleim for stepping up of pays

9, The CAT, Hydrabad (Full) Bench in B.L,
omayajuly & Ors, Vs, Telecom, (bmmission & Orss end
connected cases 1997(1) AT0 page 1 had oceasion to
examine the circumstances undsr uh‘ich stepping up

of pay oould be allowed and has laid dow the
following principles for stepping w of pay,

This judomen t yhich noticed a saries of sarlier
judoments includipy the cases of il Chandre Das and
KeKoPillai ( Supra) relied upon by Shri Rattan paul
has lalid down that

(A) stepping w éf’ pay can bes granted only
wiere there ie a provision in lay in
that behalf;

(B) a claim for stepping up of pay can be
made only on the basis of a legal right
and net on pervasive notions of equity
or equality, unrelated to the context of
statutory layg

(C) overy eclaim must be based on an
> onforceable legal right. Such a right
should be arisen by conferment and not
by comparisong

.(D) a jurisdiction in equity dves not
inhere in the Tribunaly

(E) If yrong fixation of pay in the case of
a junior is to bring sbout a O Irespone
ding fixation in the cess of a senioy
by applying the principle of equality,
That wuld be an instsnce using Article
14 to perpatuate illegality;

(F) If a'senior is denied what he is entitled
- to get, he must challenge that denisl or
thet preferment extended to a junior,

Without challenging the wong, he cannot

4
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élaim 2 renedy from 8 wroRge He camot

acguiescs in & wrong, ang maka 2 gain from
that wrong by a comparison; and

: re the Tribunal had 2llowed stepping
gg)oﬁ;ap:y on considarations of equity and
sLp filed 2qainst the Tribunal s order
had beon rejectsd i;y tl;g Han':le as:;praae

yrt, such rejection 8s not me
S?‘Fif«;ation of the legal principle decided
in the order which was sought to be sppealed
againsts ' .

10, ppplying the aforssaid yardsticks to the facts
and cirecumstances of thae present cass, no other law

‘has beaen cited by the applicant réquiring the
respondents to step up the applicant's pay equsl
to the pay drawn by his junier Shni Ho CoMalik
other than FR= 22(1)(a) (i).

11, In tha presant case, atleast tw of the

thres ingredisnts of FR =-22(1)(a)(i) are not

' attracted in as much as

(2) this is not 2 cass where the applicant
as wall as his immediats junior Shri H,C.
Malik wers sppointed to idsntical posts
and in the same cadre. In fact this is
a pase where the gpplicant is seeking
stepping up of pay at par with his junioer
shei H.C.Malik w.8.fs 25,4¢860n which
"date Shri H.C.Malik was p romotad as asstt,
on adhoc basis wyhile applicant yas auay
en deputation, ,

(b) It is not a case of an anomaly being
directly as a result of the application
of FRe 22(1)(a){(i)e.

12. pmplicant's dlain is basad not on grounds of
lag/but oﬁ considerations of equity or equality
unrelatad to the context of statutory law, and the
cl sim is therefore, squarely hit by the judgment

in %mayajulu's case { Supra), Nothing has been
shown to us io establish that the aforesaid judment
in Somayajulu’s case{Supra) has been stayed,
modified or set asidaé

.
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13. In the result we find oursel ve® unable
to grant thg.agplicaﬂt-'s prayers The 0A is

thersfors dismissed. No costs.

: /Ql;d%_;{j-;,.(,vo%’/ ) - /A %,. A 7 ,

( MRS, LAKSHYT SuWAMIN ATHAN ) { 5.R.ADIGE.) _
mmBeR(3) ~~  VICE CHAIRIAN(a),
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