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Ly othe case of one Shri Gatl Swami. Vs, Union

~
‘__/

TP P - 4oy Fhe Teibunal
netition, hae claimed the reliel as wags allowen DY rhe Trioun

of India — 0.5,
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‘ ) B ( b s S o Q . s Q 9 i N I r
NG, 1872 of 1991 decided by the Tribunal on Q, 4, 1847 i

disposing of the previous application of the petitionar, 1.8..
.4 NO . 955 of 1993, it was held that the ratio in  Swaml s
case (Supia) Was fully applicable to the fachs ARRN

circumstances of the case of the applicant and, therefore, the

resnondents were directed to consider refization of  the

applicant s pay in the light of the Jjudgment in Swaml 3 case

Supra) and the settlement dues should also he recalculatsd and
naid to the applicant along with 10% interest till the tdate of
p&ym@nﬁ. Thereafter, the applicant filed a Contempt Petition
CCP Ne.19%  of 1995 alleging contumacious disobedience and

5 of

it

non-compliance of the Tribunal s directlion in Q.A. W, Q

1943, Before the COP was decic ed, the respondents had 1lssued
the order dated 11.19.1995 refising the applicant s pay.
Therefore, the Contempht Petition was disposed of in  the

following manner:-

"8, IT respondents were

witnh the Jjudgment dated 13.5.1994
to bthem to have gona  in appaal

sama. They did not do so, but antea" Wien
the applicant represented Lo them on [.7.1894
for implemesntation of that Judgment infornsd
him that his case was not abt par with that of
Shri Swaml although Lhe Tritunal hrad
specifically  held in its dudgment that the
ratio of Swami' s case (Supral WS Tully
aprlicable to  the Tacts and circumstances of
the presant cassa. In our opinion 1t was a 717
case for inltiating contempt action mgaluat
the respondents, who however have radsemnad

thelr conmduct by issuing order dated 1,10,1%%%
refixing the applicant’ s pav.

l

'h-d

The question now remainsg  whelthe
uwr“onal pay is  to be counted as pay at f
time of pay TFixation, Zoth sides have ¢it
vairious rules extracted from IREC Yolumal!
Manual of Hdlle/ Panzlion Rules 1858 and
No. 9824 and Mo, 7987 to support th@lr
respective contentions,
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. ATter considering the rival
“tentions, we hold that the que stion whether
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S pe sonal pay is  to be acounted as pay at  the
rime of fTixation in the facts and
sircumstances of  the present case 1s not an
issue that can be the subgori matter of a CP.

cpois limited in scope and content and what
s to be determined in it is whether & par iy
eliberately and wilfully disobeved or
Ffailed to compnly with the court’'s direction.

ter having issued the order of pay Fixzation,

sy

)

pup
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it cannot be said that there has Daen
delibesrate and wilful violation or
non~-compliance of  the Court s directions.
Whether personal pay is to be counted for pay
fixation is a matter that cannat he
adiudicated upon in a C.P. Accordingly, we
give liberty to.the applicant Lo agitate ths
same through appropriate orilginal proceenings
in accordance with law, 1T so advised.

W

With leave granted to the appllcant
resaid nothing further survives in this
ﬁh is  accordingly dis miw%wd and notices
ged contemnors are discharged”.
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z. It mey he seen From the above that _the ontampt
Petition was rejected in view of the fact as recorded by the
Tribunal that "the respondents had redeemed their conduct .by
issuing order dated 1.18.1995 refixing the applicant s pay .
Tt anppears bhat the reference 1s wrongly indicated as 1.108.1958%
instead of f1~1@.1995, However, Lhe Same o der dated

1.10.129%5  is impugned in the present application only For the

purposs of adiudication on the question whether personal pay 1s

Y

o be counted Tor pay flxation as was done by the respondents

in this case. The applicant was given liberty by the Tribunal,
while disposing of the Contempt Petition by its obsarvation in
para 8 éf the order extracted above. The arisvance of Lhe
anplicant, as menticned above, seems to bs bthat as 8 result of
refization of the pay, as ordered in the imnpugned letter dated
T1,18.1985, the respondents have denled the apnlicant his full

g

pension and other terminal benefits consequent on not treaiing

the parzonal pay as part  of the applicant s pay Tor this

4



A

ﬁé%poge% Applicant relles  on the definition of pay as under
Fule 2083 (21) of the Railway Service Manual and also Rule 581
anel 506 of the Manual of Raillway Service Pension Rules, 19350

and contends -that his last péy drawn for purpose of emolumenis
should be taken a3 Rs, 680/~ which he drew From 1.8.1884 prior

o his mc;mﬂn =IORY absorption 1n  TRCON with s fact i om

Fi =

79, 4,1885, On the other hand 1f the pay wation, &s shown 1in
the impugned stter 13 taken, the personal pay alament will

have to be lgnored and there will be only Rs, 560/~ that will be

o]

- he . I o~ e o 1 - [ aPR [ N oy A
taken inte account as the last pay drawn For the purpose o

penslon. This essenti flly is the grisvance of the applicant.

-

3. Respondents say in  thelr ocounter -raply that Lhs

applicant’ pmay in terms of para 5.3 of the Rallway Board s

o

instructions circulated under Northern Rallway s P.S. MO .

2824 was reflxed giving him  the benefit of option for

18]

refization of his pay for promotion in the grade -of Rs. 425786
ae Head Clerk in  terms of P$ No, 1937 subject Lo obtaining

s  post-facto approval for non observance of  the

[
;

Faillway Bos

,z}

)

sxtant rules as  per PS No. 7937, and this was pecifically
indicated in  the impugned order. Therefore, on the basis of
this refixation of pay, his revised seitlement dues were
oalcu]ut@d and paid Lo nim.  They maintaln that applicant s pay
was also refixed in the Impugned order on the same patiern  as
already adopted in the case of Swaml (Supral) and the settlement

dues were recalcdlated and paid to him,

i

We have heard the learned codnsel for the partles and

have carefully perused the record
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the instructions of the Rallway Boar
,o under PS5 No. 79357, WHereag in your
nothing on the record to confirm that
the aoption for @fﬂaqt1nn of vyour
Clerk(P) grade P% 475700 in terms of

In the circumstances, you have been
sttled correctly and nothing more is due Lo vou.

8

7. From +his 1t would aﬁwear that the respondenis
ronsidered  that the fixation of pay cannot be on par with Shri
Swami s case (Supral. Tt was clarified that while Sswami had
his option for fixation of pay from the date of  hils

exercised
next annual increment from time Lo time in the ﬁ@nstruoti@n
Organization in  terms of the 2wl lway RBoard s instructions
No. 7937, there was nothing on record that the applicant haad
pvercised similar option for refixatlon of pay in terms of PS
No. 7957, How@ver, by the impugned letter 1t is stated that in

order to avoid Contempt Petition Mo.13% of 1985, his pay was

refixed by giving him the benefTit of option for fixaticon of pay

1]

in the grade of Rs.425-700 as Head Clerk in terms of PS No, 7387
subject to ew-post-facto approval of the Rallway Board. The
respondents maintain  that the post in  the Constructlor
Orgaﬁigation being an ex-cadre post and the psrsonal pay which
hae heen refixed in terms of aforesaild order cannot be treated
as personal pay as defined in paras 2093 (23) of the Indian
rRailway Establishment Code. In terms of para 2863 (21) of the
Indian Rallway Establishment Code, personal Ay MEs s
“additional pay  granted to Réilway sarvant bto save him From
loss of substantive pay 1in regpéct of a permanent post and dus
to revision of pay or to any reduction of such $hb$tantive pay
otherwise than as a disciplinary measureor in exceptional

circumstances on, obther personal consideratilons” Para 2544

of Indian Rallway Fstablishmant Code Volume I1 defines



emBluments &s Follows:~
¢
“ Emoluments means:
which the offlicer was receiving
nis rebirement and includes -

that

{a) pay other than
post:

(b)) pnersonal allowance, which is granted (i)
in lieu of loss of substantive pay in respect of
nermanent post other than @ tenure post, O (ii) with
e bD cific sanction of the Gove 1nmcn1 of India, TOr
any other nper sonal Oﬂ»]@&lut ons .
8. Tp the light of this, the personal pay as gran
mim as a result  of refixation of pay &% shown Ln Lhe

dated

letter 11.10.199%, cannob be r
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9, we find that in disposing the applicant s Q. A, 956
of 1993, the Tribunal relied on the judgment 1n Santosh  Kuinar
vo, W01, Loa 1812 of 1984 decided on. 11.11.1281%, reported

i 1990 ¢8I (CATY 25 PRy, wherein 1T was neld as follows

“The oconcept of retention of lien
in the parent cadre cannot be used Lo curtall
the benetit of  the actual pay - drawn  with
reference to the pay drawn by ths next junior
in the parent cadre, The retirment dues of
the applicant will thus regquire Lo e
raloulated in accordance with the pay drawn Dy
nim in the post: which he held prior to his
ratirement. Further the {iAdtlﬁﬂ of pay of

the applicant in the parent applying
the principle of  NBR with © to hils
next junior is  not relevant.  The f“]hu?ulc
nnderlying the MNBR  1s to orotect the senlor
employee cutside when his next  junior Lz
promoted in  his own cadr@ on 1d hoo  regular
hasis. The intent 1s not to hiving  down o
educe thx sanior amplovee OUL$Lu& nis line to
the stage of his nexbt Junior 1In regular line’”.

N



o The above judgment had become final and there 1s  no

averment by the res pondents that the above ratio in Ine

PP P R Yo P m! PR N o aer=2Y
aforesaid judgment has not been accepted by them and that they

have appealed agalnst the sama,

1. Tn  wview of the above Fudamant, swami ¢ rafixation

by hiim

ardered was done  1in accordance with the salary dirawn

ther

wnile on d@mutation- in  the Canﬁtrugtion Wing of the Northern
Railway and eventually on his deputation To TRCON.- The benefit
of this flxation iHVP@SDﬁ&t of Swami & case was also extended
ta the applicant by the jucdgment of ﬁhe Tribunal in 0.A. MO

i

255 of 1993 The respondents cannot Trustrate the apnlicant 3

I43]

case of refixation of pay by seamingly giving him the Benaetit

SF PS 7637  and ab the same time excluding the personal slement

as shown in  the fixation for the purpose of reckoning  his

amcluments. Further in  terms of Rule 501 under Manual of

Railway Pension Rules, 1950, defines pay as Tollows:-

561, Emoluments -
servants quitting services on
“amoluments’ Tor  pensionary ,hall maan . tne
“pay’ as defined in Rule Z086: LI wnich  ths
Railway servant was receliving imeULdtLey before
QUIEEING Service.s s e vt errvinaa oo "

ot of  Rallway
Sth June, 1963,

PR T T

1Z. Rule 7003(2) R.IY of the Indian Rallway L3 stablishment

Code defines pay as Tollows:—

(Z1) &) Pay means L
rallway saervant as-

drawn montnly by &

[
o
fany

(i) the pay, other than speclal pay  Oor pay
granted in vigw - of his personal gqualifications, which
has bheen sanctioned for & post held by him
substantively or 1in an officiating capacilty or ko
which he is  entitled by reason of his po $1LLUH in &
cadre, ahd

.

1) ' ovarseas pay, speclal pay and personal pay,
anf ' '



{

_’Qiii) any other emoluments'which may be specaillly
{blased as pay by the President.” (emphasis added)

13, From the above it is clean'that evaen as per the above
definition${ ‘the personal pay as shown in the impugned o der
will have to be Treckoned as pay under 2003(21) of the Indian
Rallway Establishment Code and aocordingly will have to be
treated as . emoluments Tor purﬁose$ of determining  the
applicant s settlement dues of pension and _Other terminal

*(lenefitg consequent on his absorption in the IRCON.

14, “In the light of the above, ‘the respondents  are
directed to recalculate the settlement dugs of the applicant by
taking into accognt the personal pay aé shown in the impugned
order as also part of the emoluments as defined under the
Indian Raillway ’Establiéhmeht Code and Railway Pension Rules
(Subra) and the applicant be paid the amounts due to him along
Cyith 10% interest from fh@ date it’became dueAtiil the date of

its payment,

No costs. .

Voo sk B¢

(DR. A. VEDAVALLI) . : (K. HUKUMAR)
MEMBER (J) - : . MEMBER (A)

Rakesh ' ~ - .




