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- B y A d V o c a t e Shri P.S. Ma h e n d r u.

ORDER

Hon ble Mr,,. K. Mu th uk urriar . Meniber lAi

By the impugned order dated 1 1 . 1@. 1995, the

respond€P"its had' refixed the pay oT the applicant in the ;,>oale

of Rs.425-700 as Head Clerk In terms of the provisions

contained in P.S. No, 7 937, The applicant is- aggrieved over

this order and has prayed for qu^hing of this order to ■ the-
extent that his pay 'refixed in the parent cadre shows his pay

plus an element of personal pay. The applicant's grievance is

that by refixing in this manner, the respondents hcive ignor-ed

the personal pay element indicated therein for puimposes of

reckoning his emoluments for determination of his _ pension.

Applicant filed O.A, No.956 of 1993 claiming that his last pay

drawn at Rs.680/- per month in the construction organisation of

the Northern Railway should be treated as emoluments for

settlement of his - duesi on his permanent absorption in the

Indian Railway Construction Company Ltd. (IRCON) . In that
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petition, he claimed the relief as was allowed by the Tribunal
tfie case of one S,h.ri Swami Vs., Union.,.....Ql i;....,.Q......£o,

No., 152 2 of .] 3.9,1 _deci.d,ed b,2 tjie Tri.buna,l .on ....„2,9,...:;i..;,..1..ay..fe.' Iri

disiDOsing of the previous application of the petitioner, i.e.,

0..A,. Mo. 356 of 1 993, it was held that the ratio in -bwdini s

case (Supra) was fully applicable to the facts and

circumstances of the case of the applicant and, therefore, ohe

respondents were directed to consider refixation of the

applicant's pay in the light of the judgment in Swami s case

®  (Supra) and the settlement dues should also be recalculated ano

paid to the applicant along with 10% interest till the date of

payment. Thereafter, the applicant filed a Contempt. Petition

COP Mo, 195 of 199 5 alleging conturriacious disobedience and

n o n - c o rn p 1 i a n c e o f t h e T r 1 b u n a 1' s ̂ d i i ̂  e c t i o n i n 0. A. It' o. 9 5 6 o f

1993. Before the COP was decided, the respondents had issued

the order dated 1 1 .10,1995 refixing the applicant s pay.

Therefore, the Contempt Petition was disposed of in the

following manner:-

" 6 I f i" e s p o n d e n t s w e i" d i s s a t i s f i e d
with the judgment dated 13.5.1994 it was open
to them to have gone in appeal against the
same. They did not do so, but instead when
the applicant repr-esented to them on 1 ,7,1394
for implementation of that judgment iivfonned
him that his case was not at par with that of
Shri Swami although the Tribunal had
specifically held in its judgment that the
ratio of Swami's case (Supra) was fully
applicable to the facts and circumstances of
the present case, .In our opinion it was a fit
case for iriitiating contemp.t action against
the respondents, who however have redeemed
their conduct by issuing order dated 1 , 10. 1995
r e f i X i n g t h e a p p 1 i c a n t' s p a y.

7,. T in e q u e s t i o n n o w r e rn a i n s w h e t f'l e r
personal pay is to be counted as pay at the
t i rn e o f p ay f i x a t i o n. B o t h s 1 d e s hi a v e c i t e d
various rules extracted from IREG Volumell;
Manual of Railway Pension Rules 1950 and PS
No.9824 and Mo,7937 to support their
r- e s p e c t i v e c o n t e n 11 o n s,



8  After considering the rival
./■ contentions, we hold that the question whether

personal pay is to be counted as pay at Uie
t] me of f iXation in the facts nu
circumstances of the present case is not ^an
issue that can be the subject matter of a CP..
A CP is limited in scope and content and what
has to be determined in it is whether a parcy
has deliberately and wilfully disobeyed_ or
failed to comply with the court s direction.
After havirug issued the ordP^r of pay fixation,
it cannot be said that there has been
deliberate and wilful violation ^ or
n o n - c o rn p 1 i a n c e o f t h e Court's d i i~ e c t i o n s,
Whether personal' pay is to be counted for pay
fixation is a matter that cannot be
.adjudicatoed upon in a C.P.. Accordingly, we
give liber'ty to. the applicant to agitate the
same thi-ough appropriate original proceedings
in accordance with law. it so advised.

9. With leave granted to the applicant
as aforesaid nothing further survives in this
CP which is accordingly dismissed and notices
to alleged contemnors are discharged".

\

2. It may be seen from the above that the Contempt

Petition v^/as rejected in view of the fact as recorded by the

Tribunal that "the respondents had redeemed their conduct by

^issuing order dated 1 . 10. 1995 refixing the applicant's pay".
It appears that the reference is wr-ongly indicated as 1 . 10. 1995

instead of 1 1 . 10. 1995. However, the same order dated

1 1 . 10. 1 995 is irnpugned 1 n the pr esen t app 11 ca tion on 1 y f oi- the

purpose of adjudication on the question .whether personal pay is

to be counted for pay fixation as was done by, the respondents

in this case. The applicant was given liberty by the Tribunal,

while disposing of the Contempt Petition by its observation in

para S of the order extracted above. The grievance of the

applicant, as mentioned above, seems to be that as a result of

refixation of the pay, as ordered in the impugned letter dated

1 1 ., 1 0, 1995, the respondents have denied the applicant his full

pension and other terminal benefits consequent on not treating

the personal pay as part of the applicant's pay for this
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p(r-pose. Applicant relies on the definition of pay as under
Rule 20®3 (21) of the Railway Service Manual and al->o Rule .j® 1
and 506" of the Manual of Railway Service Pension hule;,-., I9~'0

and contends that his last pay drawn for purpose of emolumenLo

should be taken as Rs.63®/- which he drew from 1 .8. 1984 prior

to his permanent absorption in IRCON with effect from

29,4.1985. On the other hand if the pay fixcition, as showi i iri

the impugned letter is taken, the personal pay element will

® have to- be ignored and there will be only Rs.560/- that will be

taken"into account as the last pay drawn for the purpose of

pension. This essentially is the grievance of the applicant.

3. Respondents say in their counter-reply that the

applicant's pay in terms of para 5.3 of the Railway Board s

i n s't ructions c i r c u 1 a ted u n de r- No r t h e r n Ra i 1 way ' s P. S. No.

9824 was refixed giving him the benefit of option for

^ refixation of his pay for promotion in the grade of Rs.425--700

as'Head Clerk, in terms of PS Mo. 793? subject to obtaining

Railway B.oard s post ""facto approval for non observance of the

sx ta. nt rules as per PS Mo. /93 J j a. nd triis was specirlccilly

indicated in the impugned order. Therefore, on the basis of

this refixation of pay, his revised settlement dues were

calculated and paid to him. They maintain that, applicant's pay

was also refixed in the impugned order- on the same pattern as

already adopted in the case of Swarni (Supra.) and the settlement

dues were recalculated and paid to him,

4. 'We have heard the learned counsel for the parties and

h a V c a r e r u ,11 y p e r u s e d t h e r e c o r ci.



It is necessary to reproduce the impugned or d(

"In order to implement the Hon ble CAT Mew
Delhi judgment passed on 1 3/i5/1 99 A ( 3®. 5. 1 9 94 ; i n tie
case of Shri 0. M. Teri, Ex. Hsaid flon.
reqistered ur,der OA No. 956/199S and also to avoxo
contempt petition filed by him under CCP No. C-f't'"':':
his pay in terms of PS No.982A (Paret 5,3) is r el .Lxed ̂ a.-^
und€'r duly vetted by the Associate Accounts, by giving
him the benefit of option for fixation of pay on nis
proiTiotion in grade Rs, 425-780 as Head Clerk in terms uT
r-\S No. 7 93 7 subject to obtaining- Railway Board s
Post-facto approva 1 for non--observatioii of ©x Lan L r e 1 es-
as per P.S. No. 7937 as there is nothing on the
record to confirm that he exercised the option^ for
refixation of his pay in Grade Rs.425-780 as Head Clerk

-  I X v. I r'. r-, "T-

793(P) in terms of provision contained in PS No

batf P a y a s a 1 r- e a d y d r- a w n P a y r e f i >: e d o n p a r e n '
o n C o ri's t. V) i n g, c a d r e..

2 9.4.8 2

1 6, 7.82

1  , 8 8 2

1 ,8,83.

I .e., 8 4

29, 4.8!

Rs.620/- in Grade
Rs,425-700.

R s , 6 2 0 /' — 1 n G r a d e
Rs.425-780.

R s. 6 4 8 / — i ri G r a d €i
Rs.425-700.

R s. 6 6 0 / — i n G r a d e
Rs.425-700

R s. 6 3 0 / — 1 ri G r a. d e
Rs.425-700

Rs,680/- in Grade

Rs.425-700

RS.48S/- 132/-P.P

Rs,500/- + 120/-P.. P.
i n 6 i" a d e 4 2 5 - 7 8 8 ( R. s, )

Rs.53 0/- + 1 10/'-P.P.
i n G r a d e -4 2 5 8 0 (R s. )

Rs,545/- + 1 15/-P,P,
in Grade 425-700 (Rs.

Rs,5d0/- -i- i2 0/-P,P.
in Grade ■425-7®0 ( Rs. )

Rs. 56 8/- -■!- I 28/-P. P.
1 n, G r a d e 4 2 5 - 7 0 8 ( R s. )

:o have retired cmHe may be deerneid „
N o r t h e r n ■ R a i 1 w a y o n his p e r m a n e n t a. b s o i' p t i o r i i i" i IR C 01
w, e,f. 2 9.4. 1 985 (A,M, ), "

6. By their letter dated 29, 12. 1994 at Annexure R-3, t

respondents clarified as follows:-

" Yo Li r case has bee n r e-e xam i n e d 1 n ■ the
light of the judgment of the- Hon' ble CAT, Mew Delhi ,
delivered on 13.5. 1994 in O.A. No. 956 of 1993 and
it has been transpired that your case for deferring
the fixation of your pay is not at par with that of
Shri Govind Hari Swami in as much as th© latter has
exercised his option for deferring his fixation of
pay from/the date of his next annual increment in
the lower grades at the time of his promotion from
time to time in the cent; tract ion of ice in terms of
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the uist-ructions of the Railway Board, circuldl«u
under PS No. 7937, Whereas in your case uneie_^io

S  nothing on the record to confirm that you exe,cio«d
'  the option for re fixation of your ̂ pay^

ClerklP) grade Rs,u25-700 in tt^rrns of PS No.
n o "7

/ vj }

In the circumstances, you have been
settled correctly and nothing more is clue to you.

7, From this it would appear that the respondents

considered that the fixation of pay cannot be on par witn Shu i

Swami's case (Supra). It was.clarified that while Swami had

^ exercised his option for fixation of pay from the date or his

next annual increment from time to time in tne ConsLrucrion

Organisation in terms of the Railway Board s instructions Po

No. 7 937, there was nothing on record that the applicant l iacj

exercised similar option for re_fixation of pay in terms of PS

No.7937. However, by the impugned letter it is stated that in

order to avoid Contempt Petition Mo. 195 of 1995, his pay was

refixed by giving him the benefit of option for fixation of pay

^  in the grade of Rs.C25-700 as Head Clerk in terms of PS Mo.7937

subject to ex-post-facto approval of the Railway Eioard, i h-e

respondents maintain that the post in the Construction

Organisation being an ex-cad re post, and the personal pay which

has been refixed in terms of aforesaid order cannot be treated

as personal pay as defined in para 2003 (23) of the Indian

Railway Establishment Code. In terms'of para 2003 (21) of the

Indian Railway Establishment Code., personal pay means

"additional pay granted to Railway servant to save him from

loss of substantive pay in respect of a permanent post and clue

to revision of pay or to any reduction of such substantive pay

otherwise than as a disciplinary rneasureor in exceptional

circumstances on, other personal consitieratiions". Par a 254-1

of Indian Railway Establishment Code Volume II defines
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emoluments as follows;- .
/

-  Emoluments means. ̂ ftff;
which the officer was receiving imntodia ,
his netirenient and includes-.

,  pay other than that drawn in tenure
post;

t-u) personal allowance, which is Quanted
n  lieu of loss of substantive pay m respect si

oerman^^nt- post other than a tenure post, or "Jj
^ . Hue specific sanction of the Government or India, lo:
JP any other personal considerations , .

In the light of this, the personal pay as granted to

him as a result of refixation of pay as shown in the imPQuned
letter dated 1 1 , 1 0. 1 995,, cannot be reckoned for purposes of
reckoning emoluments for determination of his pension and other

■  benefits.

^,5/ We find that in disposing the applicant's O.A. 956
of 1993, the Tribunal relied on the judgment in ^D.tosji_l<uniar

Vs. U.O.I. (OA 1012 of 1,.9..,8,9 on . I 9.

In 1 99 0 CSJ fr.AT) 2 5 PB). Wherein it was held as follows;-

"The concept of retention of lien
in the parent cadre cannot be used "to curtail
the "benefit of the actual pay ■drawn _ witn
reference to the pay drawn by the next junioi
in the parent cadre, The retirment dues ui
the applicant will thus require to oe
calculated in accordance with the pay orawri^uy
him in the post; which he hel-d priui to ux^
retirement. Further the fixation of pay ^^ot
the applicant in the parent cadre by applying
the principle of MBFi with reference to
n © X t j u n i o r i s not r e 1 e v a n t. T ii e P i 1 n o 1 p .L
u n d e r 1 y i n g the M B R i s t o pT o t e c t "C h e ^ s e n i o 1
employee outside when his next junior is
promoted In his own cadre on ad fioc r oguicn
basis. The intent is not to bring^ clown or
reduce the senior" employee outside his lir^e to
the stage of his next junior in regular line'.



The above judgment had become final and there is no

averment by the respondents that the above ratio in ti...
aforesaid judgment has not been accepted by them and that th«/
have appealed against t'ne same.

•j ^ ^ In view of the above jirdgment, Swarni s refixation

ordered was done in accordance with the salary drawn by him
while on deputation in " the Construction Wing of the Northern

Railway and eventually on iris deputation to IRCON.- The benerit

of this fixation in respect of Swami's case was also extended

to the applicant by the judgment of the Tribunal in O.A. No.

956 of 1993. Tht^: revspondents cannot rrustrate che ctppli'.-ari u

case of refixation of pay by seemingly giving him the benei iL

of FiS 7937 and at the same time excluding the personal element

as shown in the fixation for the' purpose, of reckoning his

emoluments.- Further in terms of Rule 501 under Manual of

^ Railway Pension Rules, 195®, defines pay as follows;-

"501, F.moluments - In respect or Railway
servants guitting sei-vices on or art'er 15th June, 1966.
emoluments' for pensionary beneiitsi shall mean , tiie
'pay' as defined in Rule 2®03 (21) R,II which the
Railway servant was receiving immediatley before
quitting service.

]2, Rule 2003(2) R.II of the Indian Railway Establishment

Code defines pay as follows;-

"(21 )(a) Pay means the amount drawn monthly by a
r a i 1 w a y s e i" v a n t a s -

(i) t h e pay. o t h e r t h a n s pe c i a1 pa y o r pa y
granted in view - of his personal qualifications, which
has been sanctioneid f.or a post held by him
substantively or in an officiating capacity, or to
which he is entitled by reason of his position in a
cadre, and

(ii) ' ove^rseas pay, special pay and personal pay,
a n d
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(iii) any othe^r emoluments which may be specai-lly
clased as pay by the President." (emphasis added)

13, From the"'above it is clear, that even as per the above

definitions, the personal pay as shown in the impugned order

will have to be reckoned as'pay under 2003 (21 ) 'of the Indian

Railway Establishment Code and accordingly will have to be

treated as - emoluments for purposes of determining the

applicant's settlement dues of pension and other terminal

Q)enefits consequent on his absorption in the IRCON.

14. In the light of the above, the respondents .are

directed to recalculate the settlement dues of the applicant by

taking into account the personal pay as shown in the impugned

order as also part of the emoluments as defined under the

Indian Railway 'Establishment Code and^Railway Pension Rules

(Supra) and the applicant be paid the amounts due to him along

0«/ith 10% interest from the date it became due till the date of
its payment. . . , _ -

No costs. .

(DR. A. VEDAVALLI)
MEMBER (J)

(K. fMWfHUKUMAR)
MEMBER (A)

Rakesh


