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CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BENCH
OA No.1121/97
NEW DELHI, THIS THE 23RD DAY OF DECEMBER, 1997

HON'BLE DR. JOSE P. VERGHESE, YICE-CHAIRMAN(T)
HOW'BLE SHRI S.P. BISWAS, MEMBER (A)

{. Shni P.N. Waki
s/ 0 Late Shail D.N. Wa i
15/313, Lodi Cofony, New Delhi-3

2. Shni A.S. Dawna

»lo Skhai Sarcar Nawab Singh

CA-40/1, Tagore Ganrden

New Delhi-27 ‘ .. Applicants
(Shati V.K. Rao,Aduocaie)

vensLLs

Union o India, through
1. Secretarny

Depariment o4 T owrAsm

Ministrny o4 Tourdlsmn & CivilL Aviation

New Delhi. :
2. Dinecton Cenenal

Depanitment o4 T owr AL
Transporit Bhavan, New Delhi . Respondenits

(By Shni R.P. Aggaruwal, Advocate)
ORDER
Hon'ble Shrni S.P. BAoWAL

Heand the Leanrned counsel forn all the parties.

2. The applicants claim that a sel o presh guidelines
cincubated on 14.6.96 have been applied o invalidate
the seleciion held on 23.11.95 on the basis o4 earfdier
guldelines o4 January 1960. Main Lossuesd +hat 4all for

determination are: -

(i) whethen quaELﬁicatLonA/guLdeﬁLneA now
prescribed ane taillorn-made to AU
neapondents No.3 £o 5 on grounds o4 mala
4ides and thereby denying Logitimaile
claims o4 applicants No. 1 and 2 4orn
tonelgn posting?
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(ii) wheithen actions of the rnespondents Ain not ™
exhausting the panel claimed %o have heen
made An Novemben 1995 on implementing ithe
same  partialbly An favown o4 persons
endoying patronage od admindistration are
sutainable in the eyes o4 Law?

3. Bedore we examine the -aponesaid cauclial Lssues,
bried mention of the pactual matrix o4 the case would be
necessary to appreciate the neal probfems involved. The
present procedure ahd praoctice being 4$ollowed fon
Aezeéiion o4 Assistant Dinectors (A.D. . for shont)  fon

the punpose o4 borelgn posiing involve a 3-tien scatiny

ob eligible candidates at different Levels. Those in
the zone o& cqnéidenaiion are intenviewed ginst by a
Committee consiating o4 3 dapqniwmniaﬂ ofbicers. In the
second atage, conadisting o4 2 Levels, necommendations of
the above Commitice are examined Lndepéndentﬂy by Ffwo
very sendion opficerns of the £eue£ of Dinecton General
{Tounism) (DG/T #on shont) and Secnaiang (Towrism). In
the Last stoge, List o4 candidates with widitten
aecommendatdions o4 ihe Secretany(Tourndism), An
panticular, are submitted Lo both the MLniaiemA $on
fdinal approval. A penal o4 ADs, equal to Zhe numben o4
uacanc&go on only a pew more, Ais noxmally arecommended.
Quidelines anre being used as "Bench Mank" to didentisy
the Limited pew, out of those shorit Listed, who could be
$inally selected for poai@ng abroad as ADs. In addition
to guidelines, other mone imporntant considerations thal
neally go to detenmine such oselections are: penrsonal
propile o4 Antegrity, deciALon making capacities,
Leadenship quabiiies, personalities o4 the indiu;duaﬁA‘
ability o communicaté with 4onredlgners to promoite Indian
Zourdiam and track record o4 reputation an  Andividual

ofploial coanndies wilth him as AD Ain the deparntment o4
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Tourism, Verny close assessments of Annual Conpidential

Eepoﬁia (ACR.s) ane being resonted to $orn detenmining ithe

aporesaid personal quaéitieé.

4, The undisputed jpacts arne that the candidatures o
both ithe applicants as well as neépon¢eni4 No. 3 Zo 5

wene considened alongwitn oithens by the Commiiiec o4

sefections hefd An Novemben 1995 and 4in June 1996,

Number o4 posts to be‘&iﬂﬁed, in the instant case, are

only 7 againast vacancies aniasing in 1995-96 (adix o4 1945

and one of Februarny, 1996) due Lo completion o4 tenunres

04 ADs  already posted abroad. New guidelines, on zthe

basis of which 1he second sefeciion took place on

14.6.96, wenrne cinculated agtern the vacancies aiose.

i

5, These Fwo seits

04 guidelines

(Annexure A and

Annexure-IV) ane summarised as undenr: -

GUIDELINES AS ON 23.11.1995

GUIDELINES AS ON 14.06.96

(Issued in January 1990)

. Mindmum Expeniance o4
3 yeans Ancluding
one field positing
4 India.

2. Preference:
Welghtage to be
given 4on not having
gone abroad. Knowledge
04 poredign Language:Due
welghtage, though it
would not be advisable
to moke it a compulsorny
Qualipication

3. Cooling opsb penriod:
Thriee Yearas,

4. Senvice Lepit:
ADs with Less Lhan 5
yearns o4 service for
retinement should not
be sent abroad.

Minimum 3 yeans regulan
service in ithe grade
(Ad-hoc senvice in that
grade also £o be counted
Lowanrnds this sernvice).

2 yeans pon UPSC direct
recnlt ADs.

Cooling of4 verniod:
Three VYearns

Service Lept:3-1/2
years 4o nedinement
bepore posting abroad
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6. The applicants would allege that two difderent sets
o4 guldelines Lo ithe asame  employees, 4in the same
deparniment and 4on the same purpose have been applied
and that Jds 4An  gross violation o4 Article 14_ o4 Zhe
Conétiiéxion LnuozuLnQ discrimination and pavowrtism and
that guidelines prevalent at the time when ithe vacancies

arose L.e. o4 1995 should have been appficd.

7. The b044iion o4 Law on the subject is as unden: -
Like promotions, one has the rnight *o be considered
born asuch postings according £o one'.s own Lunn, but there
o o  dnherent night to foreign postings. Chances fpor
such postings, though coveted one, are not conditions o
senrvice and are defeasible. Employees possessing good
academic necords and having broadly needed qualities
cannot Legally claim  poredlgn posting as a matien o4
night. While .inten-se seniornity can be acquined underx
relevanid nulbes, there L5 no vesied rAight pon a Aenior to
gel posied ait a parnticular place 04 hios/her choiée. In
the absence of sitatutory rulfes governing poatings unden
consdidenation herein, what donms the basdis fon
consddenation ALs administrative Anstructions/ guidelines
Lasued prom time to time and those circulated Latenrn on
wipe out thoase Laosued earnlien unbess mentioned
spectplcally. The applicants have not shown that these
guldelines do have égace o4 Low. In .such selfections
basic prainciples o4 Aeniqmiig, details o4 ACRs and othen
aspects Andicated in the guidelines have £o be kepit .in
mind 4on an ovenalt comprehensive view to deteamine the
suUltabi ity 4orn asuch postings and none can question the
athonditicns providing such guidelinens. "Fairness" and
adherence o "Fain Practice” .is the main reguinement in

mattens o4 Auch selections by administrative
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authonities. The Selection Commitilee has o Ztake
decision reasonably without beding guided by extraneous
on innelevant consdideration. I4 any authority Ao needed
pon Ehis propoasition,it 4Ls available  4in cases o4
National Institute oh Mental Health and Newno Sciences
Va. K. Katyana Raman (Dr) (AIR 1992 SC 1806) decided

by ithe Hon'ble Supreme Court.

S. Since the selections proceeded on the basis 04
guidelines Assued in June 1996, evaluatlion o4 ACRs and
profile  of services nendered by  the  individual
aspinants, we called $on the nelevant
$iles/documents/ACRs 1o satispy  ourselves that ithe
principles of "procedurnal pairness' have been complied
with orn noi. We are also aware that this is a case o4
seleoction by assessment o4 relfative mendts 04 nival

candidates 4n cowrse o4 Anternview and by assessment o4

ACRs and hence some subjective considenrations arne Likely

to entern in. Sadeguards suggesited Lin  such sensdiiive
matters by a Constitution Bench od five Judges o4 the

Apex Count stipulate compliance o4 the 4ollowing:

"except Ain cases wherne the requinement has

been . dispensed with expressly orn by necessany

AmpLication, an adminisitrnative authornity

exenclaing Judicial on quasi-judicial

punctions Ls nequired to nrecord The nreasons

pon Lts declsion" (Authonity: S.N. Mukherjee

Vo. UOI, 1990(5)SLR §8)
9. We oshaltl examine the basic {ssues. In nespect  of
applicant No.2 we $ind that he was not even recommended
$orn such a posting at any stage/level of the three-itien
process conducted Ain Novemben 1995, though his case was
considened agten shornt-Lisiting. So o as  second
selection 4in June 1996 is conceaned, applicant No.2 was

pound unouitable on grounds that "he does not have

N
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qualities which ate nequined fon poredign posting A &7
capacity to take Lndependent decision, pensonality and

positive approach towanrnds manketing etc. The background
o4 Shni Dawra 4o that of Senior Stenographen/Sr. P.A.

and subsequently to AD in the house keeping section. I1IX
would be desinablfe to allow him »stint in othen Divisions
of the Depantment o4 Tourlsm fo enable nim Lo acquéneﬂ
Akill  and knowlfedge which could stand him in good stead
pon being considened fpon foreign posting some time in

fltine” .

10. As rnegands applicant No.l1, at the initial Level o4
second astage o4 flnst selecition, a declision was ZLaken
that he haA an edge oven Shai Gandhi 4in Zeawms o4

conpldence and personality and applicant No.l was Lhus

recommended by DG/T besdides six othens fon positing at

S.ingaponre. This was in Februarny, 1996 and at the 4lnsl
Level o4 osecond stage evenbepore the proposal could be
sent o Secretary (T), wherne the sefection at the second
stage ends. Around ithis time, complainis prom various
sources  stanted pourning An  about non-compliance o4
guldel ines and there wene even mentions An Parliamentary
borums, Respondents assurned the Pantliamentany
Consultative Commitiee that prevelant guidebinens (04
1990/1995) would be 4ollowed. The recommenddiions 40
mode at  the preliminary Level o4 the second siage weae
AL seld Aubjected Lo thorough scrutiny. On.
re-examination at the Level of Secretany(T), decision
was taken, with reasons neconded, Zhat onLy those who

pulpilled all the conditions in the guidelines as on

23.11.95 .shatl be sent abroad. Foun pensons Lncluding
the applicants out o4 seven, did not 4uliilet one on the

othen pre-nequisites o4 1995 guidelines. Applicant



G

-
" No.1, ans per respondenis, 2acks conditionality o4 sdleld
b poasting. Applicants, however, would contend that this

requirement cannoit be insdsted upon 50 $parn as they are
concenned because o4 thein working Ain Zhe administrative
wing. Similarly, nespondents No.3 to 5 would argue that
they @u@&éﬂ@ all the »tipulations o 1995. guldelines
exEspting - the dact that they had stints of poneign
postings bepore. Bui the pact remains that neithern the
applicants No.1 and 2 norn the nespondents No.3 Zo 5
flpill akl the nedu&nementa unden 1995 guldelines asb
they are. That 46 how only proposal o 3 opfplicerns out
o4 seven so rnecommended at the inditial Level (that o4
~ DG/T onfly) o& the second sfage o4 $inst selection, went
o both Ministens 4on 4inal approval. That was on
31.3.96. The case o4 the applicants was neven sent Lo
the Mindisten 4on 4inal approval in the girst selection.,
Shai Wali (applicant No.l)'s submission dated §8.4.97,

thenepone, As without any poundation.

11. In the jpinst stage o4 second selection Shi Wali's
name was recommended at S£.No.12 in order of merit and
at the Aeéond stage  his perpormance was raited to be
"average" based on the hecommendations O the
three-memben 4intenview commititee and it was felt That
"his approach &nd communication skill do not match with
othen competifons”. This view waA’appaﬁentﬂy accepited

at The third and $inal stage as well.,

12. We 4Lnd that official nespondents have recorded
reasons as to why fhose 4fowr candidates. (including
applicant No.l1) could not be considened. Withouwt
closing Zhe doons jforn subsequent considerations 4oxr

those "noi considenred" por the time being, three ADs



were sent to MiLan, Frankpurt and Sydney because 0é
adminisinative exigencies as necorded wiith rneasons. We
pind applicants went wrong in assuming that pulpillment
o4 stipulations 4in the guLdgﬂLnaa alone meant ZLasit
”woﬁd“ on the selection. It is not in dispute that boih
the applicants were interviewed 4n November, 1995 and i$
guidelines wenre the only critenia they could noit have
been calfled son  Novembenr, 1995 dinterview. Othen
conaiderations played meontdnt nofe 4in both selfections.
The nature o4 those pactorns and the need gon emphasis
upon them have been brought out An para 3 o4 this ondenr.
Not that those othen éacionA/quazizLeA are aklien fon
considenations of a "home posting"” but the need =zo
identify zthem in an Andividual speclially fon a "foredlgn
posting” cannoi be overemphasised. Respondents cannoi,
thonepore, be ¢aulted in  poLlowing the  present

procedure.

13. Applicants alao enned An presuming Zthat the
rnecommendations o4 seven candidates by DG/T ail the 4$insi
Lovel 04 second »stage amounited Zo Apaepanation od a
panel We 4ind no panef was ever prepared arnising ouwt
04 selection held +4n 1995, non there has been any
deﬁinéié ean-manking o4 post at New York and Los Angeles
being made assessable only to those working in Zhe
administrative wAng . Ne.ithen do the pre-revised
guideﬁ&neb speclpically mention o4 ZThere beding any
examptions. o4 4ield training don ADs Like applicants
herein norn have the appﬁicanta been nrejected {4oreven.
Admittedly, nrespondenits are prepared to consdidern IThem
pon puturne poatings i bound suitable as pen Zhe

guldelines, Applicants got ovea-agitated when Lhey
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’. pound that three candidates qu o4 the saAd
Srecommendation were allowed to be posted outside causing

a 4eeling o4 discnimination forn them.

14. The question would then arise whether the actlions
o4 the nespondents are ilegally AuAtaLnabﬂe An
implemeniting part o4 the necommendation and declining
obpen the similarn benefplis o0 those who afso pormed pant
o4 the same recommendation. We 4ind that respondents
had appéied thein mind and »ince poun o4 them did not
SuLdill some conditlon on oihen of 1995 guldelines, only

those three were allowed, who fpulpilled the drnitenia 4An

\r}ioio. Such a step was necessitated bg the nespondents
in the background o4 commitment made %o Panfliamentany
pornum as apornementioned. The decislon not to LAsue the
ondens 4n nespect o4 nest o4 the poun were Zaken on

validty inecorded considerations. The reasons ireconded

read as undern:

"It was pound that centain ogpicers selfected
wene not pubpilling the existing guldelines.
In view o4 the commiiment already made Lo the
Parbliament 4Lh nepliecs to questions as well as
Consuliative Commitiee to The efpect that we
pollow the gulidelines $on porneign postings, ALt
was pelt that 14 we post these opficerns there
would be clean violation o4 the commitmenit as
stated above., In view o4 this position it was
recommended by Secretany ithat we may keep Zhe
postings decided pending in nespect o4 where
therne 4is violLatfion o4 the commitment, and
othen positings o4 ofplcens where there was no
violation o4 guidelines (namely Shri A.N.
Chowdhony, Shai V. Elumaladl and Shrni Jagdish
Chandenr) the proposal was nrecommended 4$on
approval o4 MOS(T) and Mindisten (T). It was
thenredone also decdded by Secrnetany(T) on
22.3.19%6 Zo examine the exisiing guidelines
again aseparaitely and pul up don approval 04
the Mindister and thereapien hold anoithen
Antenview" .

N,

15, In Aact) nelthen ithe applicants No.1 and 2 noxn
nespondents No.3 Lo 5 fulplll all the requirements o4

of 1995 guidelines. In  view o4 thins, charge o4

7
A
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anbitaniness will not hold good, particularly since the
persons necommended had noit acquinred any. Andedeasible
night Lo appointment merely by beth recommended aif aome
Astage. The principle enunciated by ithe Hon'ble Supreme
Count An the case o4 Shankarsan Das Vs, UOI (1991 2 SLR
/79 (8C) and Baflbir Prasad Vas. State o4  Bihan
1993(Suppl) (3) 8CC 26& Aupponi the above wsiand. Not
onfy porn those &ound unsuitable, adequate seasons have
been adduced {4on those sefocted. We do not vget any
5a4£4 Lo guestion themx
16. We .shall next examine Lé  the new guldel ines
clrewlated 4n June, 1996 were menrely designed to
accommodaie a favoured few parnticulanly to bring .in Shai
Basheer in the eligibility zone. From Zhe nreconds made
available fo ws, we é&nd‘ihai.need bon  nevising the
guidelines anrose Long bedore ithe second selection was
scheduled . Deficiencies wene noticed in the 1995
guidelines .in respect of Leaving behind ADs wonking 4in

Lhe administrative side on grounds o4 fleld posting.

‘ Secondly, it was noticed that out o4 38 posts o4 AD in

the cadre, bulk o4 the posts as well incumbents wenre o4
ad hce nature. It would have been thus ungain +o keep
them out o4 zone o4 consdderation. Based on  neasons
atorementioned as well as the need to extend the zone o4
consddenation, the above guidelines were binally
approved by the Minister on 6.5.96 but cireulated by
mere codncidence onty on the date o4  Antenview on
14.6.96, I was not zthus intended 4o exclude any
paﬁi&cuﬁa& indAvidual out o4 considenation, Moreovex,
Lt Lo well settled in Law that one cannot chatlenge
selection aftern hauLng‘ parniicipated An ALt Tﬁe
appﬁ&cgiionA sUgpenrs  prom  thins Angdramity. (See  Om

Prakash Va. Akhileshwarn, AIR 1986 SC 1043) .
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“7. ULtimately, ithe question boils down to Lhis:-

What s the rnight o4 an ofpicial and where does he

$ind that night. One cannoit claim auch a night by means

04 vague companison with othens orn by establishing an
illegality 4in  the claims o4 othens. Discrimination

andses only when ithere 45 a nighi and a Law Bupporting

Fhat night. Where thene As no night, thene 45 no
disenimination and Zhere cannot be a cause o4 action.

We 4ind that applicants have spent more energy and time

in eatablishning how Respondents No. 3 o 5 should not

“zaue been codeéne.d inastead o4 trying Xo establish

thein own claims on Legal basdis. We cannoi assent o
AsUubmissions o4 the applicanis that the alleged
Lneﬂ&gibiéiiy o4 Respondents No. 3 Zo 5 45 by itseld an

! afplnmation o thein Legal nights. Difpenrnences on pacits
-ogten nonactionable onegs - do noi give adse to a cause
04 action An  Law., The - Hon'bfe Supreme Court dAn
comparable circumsiances held in the case o4 State o4 AP
& Ons. Vs, G. Sxeenivas Rao 1989(10)ATC 69 that
dijferences pen e La not discrimination. We are alaso
reminded o4 yet anothen case decided by the'Apex Counz
in U0I Uas. E.S. Soundara Rajan, AIR 1980 SC 959
whenredin it was held that an apparent dLAQ{RLanaiLon was
not a discaimination An the jpract anc circumstances 04
the case. The same situation prevails here. We ane
satispled that the Laws/principles Laid down by t&e Apex
Count 4in Zthe ca4é o4 Kalyana Raman and S.N. Mukhenrnjee

(supra} sitand complied with.
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18. Becauwse 04 The neasons aforementioned, the

_"appﬁ&canté have $ailed 1o come out with good valid
REAHONS, much foss convincing ones, Lo substantiate
their claims. In the circumstances, we. do not find it a
Lt case fo exencinse oun discretionany Jurlsdiction
unden Anticte 226 o4 the Constitution and Anterpere Lin
the selections made. The OA s diomissed with *the

poLiowing ondens:

(i) Delibernations o4 the Selecition Commiitece

held on 14.6.96 shall hold good;

‘ (44) Since osome Lime has been Zaken dAn
deciding these matiterns, respondents shall
conaiden bnodeLng necessarny relaxaiilon
bon  the purpose o4 posting abroad, A4
needed, 4in desenv.ing casres o Lhose

selected through the aporesalid seleciion.

[ (iil) The irespondents »shall have also the
Libenty o consdiden the candidatunres 04
the applicants 4in j$utune in Zerms o4

nukbens/ guidel ines.

(iv) Therne shall be no oadenr as 1o costs.

)

(. C

el )

e L

(S.P..Biswds) (Drn. Jose Venghese )
Membesr(A) Vice-~-Chairman(J)
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