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CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH, NEW OELHI

0.A.NG.1087/97 \?}

New Delhi, this the 24th day of May, 2000.

HON’BLE MRS. LAKSHMI SWAMINATHAN, MEMBER (J)
HON’BLE MR. H.0. GUPTA, MEMBER (A)

Sh. gnil  Xumar Sharma, S$/0  Sh. Ram
Prasad Sharma, Senior Booking Clerk,

Horthern Raillway, Railway Station,
Rewari.. :
’ , sockkxApelicant.
(By advocate: $Sh. B.S.Mainee)
VERSUS
Union of India Thirough

1. The General Manager, Northern
Railway, Baroda House, Mew Delhi.

% Divisional Railway Manager,
Morthern Railway, Bikaner.

Z.  The Principal, Zonal ‘Training
School, Chandausi. . ,
: *AkkRespondents.
(By Advocate: Sh. R.lL..Dhawan)}
CRDER (ORAL)

Hon’ble Mrs. Lakshmi Swaminathan, ™M (J):

The applicant has impugned the order passed by
the respondents dated 21.11.96 (Annexure A-1) in reply to
his representation regarding his seniority in the post of
BomﬂingACIEPK.

et

& The brief relevant facts of the cass are that the

applicant was initially appointed as Peon iIn July, 1977

with the respondentsfand was later selected to the post
of Coaching Clerk in 198%. after having passed the
necessary examination, he was placed in the panel of

successful candidates for the posts of Booking Clerk and

was deputed to undergo two months training at the Zonal .-

Training School (ZT3), Chandausi from 4.2.84 tao 3%.4.84.
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in that training, admittedly, he did not
papar, namely, Coaching Theory and, therefors, had to do
it} in the supplementary examination. &ccording te the
riles, the applicant was raquired  to DASS the
supplamantary examination for the training course within
one  year. Ths issue raised in this case is whether the
applicant had done  s0 OF ﬁmt or whether the delay in
Da %s ing the supplementary examination held at EZ7S.
Chandausi, had resulted from any lapse on his party. as
allegad by Sh. R.l. ﬁdedﬂ. learned counsal  for  the

oo

respondents or not.

. Sh. B.S.Maines, learnsd counsal has relied on

the letter dated 11.6.91 izsued by the Station

bask]

superintendsnt, Rewari. From this letter, 1t SEEn
that as regards the facts mentioned by the appliﬁant in
paragraghs 4.10 - 4u13_0f tha Of, thaﬁ the Officer has
confirmed that firstly no information for the course was
given %o the 0ffice regarding supplementary =sxamination
dated 29.12.84; secandly, when it was held on  3.6.85
hecause of administrative reasons,. the applicant was not

elieved and. thirdly, on 20.3.86&6 his candidature was
returnesd with an objsction that the certificate to the
effect that he could not be spaf@d on  administrative
grounds  had not been given. Finally, the applicant was

spared and attended the supplementary examination on

along with the required certificate. In the
letter p]avﬂd at dnnexure &-2, the Station Supdt., Rewarid
has also stated that the office of Respondent Z, who have
been informed of the facts, had also not issued the

certificate to be forwarded to the Principal, T,

o
Ll
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Chandausi, whenever the applicant was booked for the

supplementary examinations which were held on 29.12.84,
%685 and 20.3.86. $h. B.$.Mainss, learnsd counsel
haz, therefore, submitted that the delay and laches in

ing the supplementary sxamination was not on the part

(520

DASS
of the applicant and could not result in depriving him of
his =seniority in the grade of Booking Clerk, to which he

was otherwise entitled, as he could not appear in the

&8

warliar supplemantary examination for the reasons

o

mentioned above.

4. The respondents in their reply have raissed the
preliminary ocbjection that the 0a is barred by limitation
under Section 21 of the administrative Tribunals Act,
1985, . Sh. R... Ohawan, learned counsel has alsoe drawn
our attention to the reply filed by the respondents, 1n
particular to paragraphs 4.0)~(xii}) to the averments
made in the 0a/. His contention is that in spits of the
letters having being issued to the concerned OFfice wherws
the applicant was wdrking, he deliberately and wilfullyv
did not athend th@. supplementary examinations in
connection with his training coursse which hs was regulrsad
to complete within the stipulated period of one vesar. He
has, therefores, submitited that by his  inaction, the
applicant cannot now claim seniority over others because
he himself did not attend the supplemsntary examinations,
which were held in 1984, 8% & 8&. The respondents  have
submitted that the applicant had bkesn assigned seniority
as Booking Clerk in the pay scale of Rs.975-1540 in 1994,
after he was glwven regular promotion in that grade on

passing the pre-requisite promotional course and  the



senlority list was issued on 24.6.96 (Annexurs fe&),  on
which thse applicant also relies. They have submithsd
that his seniority list has been issued after a decision
was taren In consultation with both the recognized Unions
regarding assignment of seniority of  loval staff

20% guota on ad hoo basis  in

(’x

&

—+
3

i)

appointed  in XSS
Commercial Ospartment. Learned counsel has  submitted
that this seniority., thersfore, does nob give any wosauss
of  action to the applicant to challenge the. seniority
assligned Lto him from 13.10.94 as Booking Clerk. as  the
Qa was  flled only on 7.5.97, he contends that it i=
barraed by .1imitat10n~ Me has also submitted that the
application .suffers from non~-joinder of NeCESsary
partiss., e el Ias mn'thﬁ judgement of the Suprems Court

in  Bharst Ran Meens Ys. Rajasthan High Sourt (1997 20¢

(L & $) 797). according to him, while axercising the

powar  of  judicial review, this Tribunal ought not to

interfers in disputed gquestions of facts. He also relies
on the provisions of the relevant rules (capy'placﬂd. at
fnnexuire R-7), in which it Has bean stated, inter alia,
that seniority will be regulated as per the extant
instructions, i.e. an amployvee from the select list
gualifying the courss in the sscond chance will rank
Jjunior  to those who have qualifisd in the first attemot

and have bhesen promoted.

i

o We  have carefully considersd the pleadings  and

submissions made by the learned counsel for the partiss.

& . From the factszs available on record and as Lo def Ly

mantioned abdove, it is seen that from the averments made
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by the respondents themselves that they have issued &
seniority 1list of spoking Clerks on 26.6.96. in fthe
reply to the averments made by the applicant in paragraph

a4 .25 the respondents have nowhera statad that any

,
earlier seniority list of Booking Clerks has been issused
prior to this date showing the seniority of the applicant
in that grade. Tn this 0a, the main claim of the
applicant 18 with regard to the proper assignmant _of
sepiority to  him  as Bophing clerk. In the facts and

-

cass, we are, tharefore, unable to

)

tances . of the

A
§

_cirﬁum
accept the contention of the_reapmndeﬂtg that this 08 is
barrad oy limitation under Saction 2L of the
administrative Tribunals Act, 1985. The preliminary

around is, therefore, rejected.

7". in the light of the categorical statements made
by  the Station guperintendent, Rewari, in hia latter
dated 10.6.91 {(annexure A-2), wa are also unable Tt
accept ths contentions of the learnsd counsel for the
respondents, based on  the replies given by them  to

paragraphs 4  (x)-(xii} that the applicant had wilfully

which ware held on 29.12.84, 3.6.85% & POL.B.86,  Sh.
R.L.0hawan, learned counsel has cantended that the
applicant cannot rely  on  this  internal Cepartmental
letter. While that might be correct, however, In the
Facts of +the case, as the respondant5 themnsaelvaes have
neither refuted this letter nor placed on  record what
furthar action, 1f any,_thay have taken in this regard,
we cannot agree with the contentions of the r@@pdnd@ntg

that after receiving due information of ths aupplemantary
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swaminations, the applicant had wilfully refused to
att@nd the Ssame. We are also unable to agree with the
contentions of the lsarned counsesl for thse respondenis
that this is a8 question of facts which the Tribunal Iis
barred from doing. In the facts and circumstances of the
case, Tthe Judgement of MHon’ble Supreme Court in  Bharsh

Ramn _ Meena's case (Supra) will not assist ths respondents

becaus fh y have not placed any documsnts on record  to
show  that the applicant was duly  informed about the
supplementary  examinations which were held earlier Iin
19284,  1985% & 19846, which he had wilfully refused to
attend. In the facts and circumstances of the case, we,
thaerefors, find merit in the contantions of the lesarned
counsal  for the spplicant that thé respmpdents ought o
have 1ssused the oertificate to the effect that he oould
not . be spared earlier on administrative grounds within
the period of Qney vear to enable him to take the

supelementary examinations.

. The adverss result of the delay in  taking the
supplementary examination by the applicant in the present
case cannok, therefore, be atbributed to the applicant so
as to deprive him of the seniority which should be
otherwisse assigned to him in accordance with the Rules.
In this wiew of the matter, as the respondents were
required to assign proper seniority to the applicant  in
terms of the relevant rules and instructions, we are also
unable to agree with bthe contentions of ths lsarnad

counsel  for  the respondents that the 08 suffers  from

non=joinder of necessary parties, as it is a question of

principle of law to be applied. It is also relevant to
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note that the applicant was promoted temporadiy on al

Y\

hoc basis to the post of Coaching Clerk, which 1s
eguivalent to & Booking Clerk w.e.f. 17.4.84 (Annexure

21

Fo—g

@, In the result., for the reasons given above, the
impugned order dated 21.11.96 (Annexure B-1) is  quashed
and st aside. The 0& is allowed and disposad of with

the following directions:«~

1]

Respondants are directed to asslgn proper
seniority to  the applicant as Booking Olerk,
taking into account the observations mads above
that it was not due to his fault that he did not
complete the supplamentary examination within one

rele el foo-

CCLVV o B N W]

year, in accordsnce with the Pules.
Hanessary action in this regard shall be takan
within a period of three months from the date of
receipt of a copy of this order with iﬂtimatidn
to the applicant.

Mo order as to costs.

(H.0.Gupta) (Mrsi Lakshmi Swaminafman)
Member (A) Member (J)

Jeunil/s



