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L Ooriginal Application No.1845 of 1997
AR New Delhi, this the 9 “‘'day of February, 1998

Hon ble Mr. N. Sahu, Member (Admnv)

‘Shri J.S.Sharma, s/o late Shri
P.S. Sharma, (presently on leave)
at r/o 6H, Shahpurjet, New Delhi -

110 949 -APPLICANT
(By Advocate - Shri V.K.Rao)
Versus

Union of India through -
I.Secretary, Ministry of Health &

Family Welfare, Nirman Bhavan, {

New Delhi.
Z.Director General, Health

Services, Nirman Bhavan, . New

Delhi, -~RESPONDENTS

8

N (By Advocate Mrs.Raj Kumari Chopra)
JUDGMENT

By Mr. N. Sahu, Member (Admnv)

. This Original Application is ~directed

against an order dated 4.4.1997 (Annexure-A -1)
rejecting the applicant s representation for
¥ retransfer to Delhi. This rebresentation was filed

-pursuant to the liberty giveh in the order of this
Court dated 31.f2.1996 passed in 0.A. 2639/96 to
fespondent no.2 to syﬁpathetically consider the
representation on the ground of " illness of
applicant’s . wife and pass appropriate orders - within

one month. -

2. ' The grounds taken in this  Original
. * it ’
Application are that the order of transfer was

punitive as it was occasioned because of a memo dated
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3.12.1996 alleging misconduct. Secondly, there are a

humber of vacancies in Palam Air Port in the post of

Sanitary Inspector. Instead of transferring the

applicant, he could have heen accommodated 1n one of

\

the posts, Thlrdly, the wife of the appllcant is a

patient of chronic epllepsy needing personal care.’

Fourthly, if 1s submitted that the applicant being
the Aséistént General Secretary of the Union, he is
entitled to bpe posted in Delhi because of Govt, of
India“s instructions dated 8.3.1988. He finally
furnishes a 1ist of persons who stayed in Delhy for
more than 19 years and, therefore, targeting the
applicant fqr a transfer isg arbitrary and violative

of Article 14 of the Cénstitution.

3. The learned counsel’ for the applicant
urges the Court . to call for and peruse the record to
satisfy itself as to whether the respondents applied

their mind in disposing of the representation. He

stated that the applicant was prepared to be posted

Amritsar but there is no consideration about this

request.

4, : The learned counsel for the nespondents
vVehemently érgued _that the very grounds raised ip
this Original Application were earlier considered by
this Court in 0.A.2639/96 and\ the said 0.Aa. was
dismissed. The applicant next filed a contempt
petition on 39.3, 1987 against the non- ~implementation
of the directions of this Court in that 0.A. . The

Contempt Petition was dlsposed of discharging the




notice issued. while*ﬁfdisposing of the 0.A.
mentioned aoove this Court held that the impugned
order of transfer is neither punitive nor vitiated by
mala#ide, nor was prompted by any ,intention to
exercise power with an ulterior motlve. The
applicant was retained 1in Delhi for a period of 11
years from'1985. The finding in that 0.A. was that

the applicant held a transferable post and could not

claim to be retained at a particular place. It is

stated that even epilepsy is a common condition and

medical facilities are available in Calcutta for the
said treatment. The transfer \is effected in the
public interest and in the exigencies of public
service. In respect ofAthe ground that the other
eleoyees'have staved for sufficient length of time,
it is submitted 'that the retention of .others as also
the transfer of the applicant are matters to be

decided by the administrative authority. No

discrimination can be alleged merely on that ground.

5. There 1is no need to call for the records.

" In a reply filed on 3.10.1997 to the rejoinder the

respondents stated that the applicant’'s request for

retransfer could not be acceded to as all comparable

- medical facilities available in Delhi for treatment

of Epilepsy . are available in Calcutta. The
applicant’s appointment as a General * Sécretary of
Port and Airport Health Employees Union on- adhoc

basis is contested on the ground that the respondents

are not aware of this adhoc app01ntment and they were -

dealing with .one Shri G.P.Pandey‘ as the General

Secretary. It is stated that the primary membership
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of the applicant has been cancelled from Delﬁi Branch
of the Union. It is urged that it is not obligatory
on the part of the respondentsﬁ to agree to the
request of the applicant for transfer either to Delhi
or Amritsar even if he 1is appointed as General
Secretary.

5. The applicant statés that he got himself
enrolled as member of the Union in Calcutta on
14.1.1997, He states that he was Assistant General
Secreﬁary of the Union at Calcutta and, therefore, he
was appointed as General Secretary of the Union on

20.6.1997 by the President of the said Union.

7. | The Original Applica;ién is without merit.
The findings giveg in the order disposing of
0.A.2639/96 are sufficient to dispose of the present
0.A. as well. I have seen froﬁ the affidavit filed
that the respondents had applied their mind on the
representation and for reasons stated therein they
felt that the. representation has no merit. I do not
think that their decision calls for any Jjudicial
interference. The applicant after the order of
transfer moved this Court in the OA 2639/96 as “well
as in contempt proceedings  and 4 lbst both.
Substantially all the grqunds that are canvassed now
are covered in the earlier 0.A. The  findings
recorded therein do not leave any more scope to the
applicant to knock at tﬁe,doors of this Tribunal.

Hévihg stayed at- Delhi for 11 years the applicant

canhot again express his anxiety to come back to

Oelhi. This obsession on the part of the applicant
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cannot be appréciated. The - respondents have
categorically affirmed that they are authoritatively
advised that the medical facilities in‘Calcutta; are

no less than at Delhi for treatment of epilepsy.

.8. The Hon'ble Supreme Court has held that
the Govérnment is the best judge to decidq//gs to
where and how to utilize the sgrvices of a"éovernment
servant and this discretion is not subject fo
_judioial réviéw. Secondly, transfer is an incident
of service and no ve;ted right can be claimed to a
particular post. Thirdly, all inconvenieqdes~arisiﬁg
out of a transfer have to be borne and _cahnoﬁ be
duestioned. 'Finally, a transfer can be Challenged
only when the order violates a statutory rule or is
malafide. Admittedly, the applicant s transfer had
not violated any statutory rule and fhat the earlier
‘order ikself “confirmed that the transfer order was

neither punitive nor actuated by any malafide. For

the above propositions, the learned counsel for the

- respondents - has placed reliance on the following

decisions of the Hon ble Supreme Court - Rajendra Roy
Vs. Union of 1India and another , (1993) 23 ATC 426;
M. Sankaranayapan Vs. State of Karnataka & others,
(i993) 23 ATC 412; Union of India Vs. S.L.Abbas,

(1993) 25 ATC 844; N. K. Singh Vs. Union of India
| 7 :

_and others, (1994) 28 ATC 246.
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I After hearing the arguments of both - the

. That apart it is settled in the case  of

| i
G.J.Fernandez Vs, State of Mysore, AIR 1967 SC 1753
that administrative instruotions cannot be enforced

In a Court and that no writ lies for disobedience of .

these administrative instructions.

10. The facts show that the applicant was not
a member of the Union and was not a General Secretary i
when the impugned order of transfer was passed. The
;ubsequent’events have no influence on the impugned
order of transfer, That the guidelines of the

Ministry of Personnel do not confer an enforceable

right is also held in the case of S.L:Abbas(supra). ,

counsel I have discussed the above points but more é
than ahy thing else, this 0.a. could have been
disposed of and dismissed on the" ground of res
judicata. The doétrine has been propounded by the
Hon ble Supreme Court in\the case of Shanti Kumari
Vs. Regional Deputy Dirotor, Health Service, Patna,
AIR 1981 SC 1577. I record that this 0.A. deserves

to be dismissed even on the ground of'res judicata.

12, In the result, the O.A. is dismissed. No . ‘
costs, ) ) ~. |
%4A m,'»w,\j\""?i"'ﬂ":’y ,
- - (N. Sahu) U™

B Member(Admnv)
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