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CENTRAL ADMINISTRATIVE TRIBUNAL

PRINCIPAL, BENCH, NEW DELHI

HON. SHRI R.K. AHOOJA, MEMBER

NEW DELHI, THIS day OF M'Ay, 1997
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SHRI R.S. KUNDU
S/o Sh. Shiu Dhan Kundu
30-N Central Gout. Housing Complex
Uasant Vihar

NEW DELHI

working as Sr. Tech. Asstt.
Dte. of Quality Assurance
Warship Project
H  Block, N . Delhi-11

/By Advocate - Shri K.B.S. Rajani

VERSUS

Union of India, through
The Secretary
D/o Defence Production
Ministry of Defence
South Block, N'. Delhi

Dte. Gen. of Quality Assurance
D/o Defence Production
M/o Defence, DHQ PO,
New Delhi

Director of Quality Assurance
West Block No.V

R.K. P u r a m

NEW DELHI-B6

/By Advocate - Shri P.H. Ramchandani
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The petitioner seeks a review of the order daterl

1 .1 .1997 in OA No.739 /96. In that O.A. the grievance Of the.
*  /

applicant was that though he had become due for crossing of

the Efficiency Bar /EB for shorti on 1 .12.1988, even thcugh.

there were neither any adverse remarks in his ACRs nor any'-

chargesheet was issued to him at the relevant time, no ordc 'j

were passed regarding his crossing the EB. After various repre

sentations, he was informed in 1992 that his case for c.-'ossin';,

the EB will be c o nji d e r e d only after vigilance clearance

f.- ;i ;
■?,

- -

ij/ ■ B ■

I?: ,

.  ■■

■  ■ V >■

; i il,

I  -■ -



*  ' ■

2

inv„-<tune' 19 91 ■

:-'.vC

r

accorded. He ujas issued tuo ch a r g e s h e e t s , one

and the other in 1 9 92 . The second chargesheet, disposaa d ,

in September 1 992 , resulted in a minor penalty, ^ the appeal
against that being rejected in October 1 993. The case of t'Va .
applicant uias that the disciplinary proceedings initiated
June 1991 could not be made the ground for stopping his inctoment,;g

at EB which fell due as early as in 1 988 . He therefore sougM

a  direction to respondents to allow him to cross the EC uiln

all consequential benefits, including payment of arrears

18? interest. The respondents in reply, amongst other things,'^

raised the preliminary objection of limitation. During

arguments, Shri Rajan, Id. counsel for the applicant. urged

that there was no question of limitation since this was a

of recurring loss to the applicant, and with the loss -of ayery

annual increment, the applicant acquires a fresh cause cf

action. After hearing the counsel on both sides, the O.A.

disposed of with the conclusion that the impugned de e 19 io n" 01'

the respondents conveyed in 1991 could not be agitated b/ >; thd. ;

applicant at this late stage; but the Other part of the relief .yl

sought for by the applicant regarding delay in taking a, fiha-io^^^

decision was deserving of consideration. Accordingly, thill;;;'

respondent were directed to conclude and decide the pendlrig.iy

disciplinary proceedings and inform the applicant of the cam a'.

within a period of four months. The review petitioner/appiicanilA

•'4 . (■

submits .that there is an error apparent on the face cf recprd-,

in as much as the rejoinder filed by the applicant was obviously '(k

not taken into account while passing the final order. In the

rejoinder, the applicant had cited the Supreme Court judg eai en't .fU

in the case of UP T A__\/Sj___U 0J__1_'99 5^5 j__^C A LE which supported

his contention that limitation did not apply because there t;as ; , r

a  recurring cause of action. The petitioner submits that u h 1. Ip'iV;
i

the Tribunal took note of certain case law, e.g. , R ATHDRE l4

T A TE__0 F_ J0_^P_^__1_98 2_^2 j^__S C A LE __5 1_0 , the following ob s e r v a t i o rs; -yi

8/
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tS^r ::
of the Tribunal giu^ the impression that the Trit\ujijs/ doss n,f5,

appreciate the judgement in the case of fl.R. Gupta 'Supra' '-'.'i '!

m a y b e d e 1 e t e d ; - j- ..

"Shri Rajan argues that since this is a matte: 'it
earning annual increments once he crosses effic-Br"-?
bar, then with the loss of every annual increren ;
the applicant acquired a fresh cause of action,
this reasoning were to be accepted, then there 1^3 ut':.'
virtually be no limitation in service mat rets ai/-'
laches may be overlooked in case of refusal of psbK'v
tion if the applicant were to come today bafr^tj;
Tribunal and agitate the matter once again stff- ;
relief on the ground that but for his su p e r g e 3 s J c
he would be entitled to a much higher pay cn the do i., j
he filed the application."
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For these reasons, the petitioner submits that the crder date
:  ■>

1  .1 . 1 9 9 7 m a y b e r e V i e u e d . , ;

. li:

2. I have heard the counsel on both sides. It is ttdri

as the Id. counsel for the petitioner points out that a rcferedcl- d: '- ,

has not been specifically made in the judgement of the rTvt/' . ' r
<>' ' ;v

Gupta ^Supra'i case. However, in the facts and c i r c un st a nC to
d-d ■ d

of this case, the ratio of Fl .R. Gupta does not apply tc? tti:
j d:: ■ ^ -

present case. Because of the view expressed by the pe i 11 ofi c t
'

and the Id. counsel in the concluding part of the R.A. , -

might need further elucidation. In M.R. Gupta, the appellspd:

'• K-v
grievance was that his pay fixation was not in accordance yl'l': y

the rules and there was a fresh cause of action every

when he got his salary on the basis of a wrong computation mcS:. '

contrary to rules. The appellant had joined as temporary . i'",p

Punjab Government and after some years he joined the Railuayt'; •

His grievance was that the fixation of his pay on his join Id;-

in the Railways was'^correct and that on coming over to Railc ;ryi

he was entitled to fixation of his pay after adding one in c r

ment to the pay under PR 22'^c^ . The Tribunal had uphold 'i 'd

respondent^ objection of limitation. The Supreme Court housy c ;■
'  ' , ' ''in its order concluded that the appellant's grievance that'; 'v, '

his pay fixation was not in accordance with the rules -was t!; ft

assertion of a continuing wrong against him, and so ior-ij yall

the appellant is in service, a fresh cause of action ar-l s.ciM'

very month when he is paid his' salary. The Supreme C ou r t a i'liyi.
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concluded that the "Tribunal misdirected itself when it treat£;ii., ; >!■

the appellant's claim as 'one-time action' meaning thereby th
■ R.  lu ; '.I ^■W ^ ■^.1

■

it ujas not a 'continuing wrong and did not giue rise to a race -■ ..Iv-v.'5
M.-:V'l

\  .rrinq cause of action." S.5. Rathore's case was also distif'- ii- !
^  :::S

guished as a case of termination of service and therefore a: i .A
rrr
' iV-'one-time action. ;'4 '■ ?

■ . ■ ■ j
3. It is clear that the decision of the respondents .

- ; ••};

to allow the applicant to cross the EB, when otherwise du f) 'i;? • ,

on whether good or bad grounds, is a one-time action. The ,
-  'r: ' :

called loss of increment is not the result of a wrong computo- .
-a

tion of pay based on a m i s - i n t e r p r e t a t i o n of rules but a cons-
,  .• ^'(i.

■' ■■ :
•  -v; ; •

cious decision taken not to allow the crossing of the E3. This

•  'il ■would fall in the same category as not allowing promotion or ' '>■ ' ■

reducing the pay of an employee after disciplinary procceriingo."

In the end, all service grievances would result in adverse. E?ffee

If

on the pay and allowances of an employee whether it be a natter
■  ■ .. . - ' .UT r

■  • i

of being overlooked for promotion, not being allowed to cross" 44 „ ■

the EB, punishment, loss in seniority, and so on. A loss "jV'

pay due to wrong interpretation of rules relating to pay fixation^ =
■  ̂ ' '

would be a continuing cause of action, as held in fT. R . Gu.pta- 4\: ' •
.. .

Supra . Supercession etc. would be a 'one-time action' an d ■ 5-

would be covered by S.S. Rathore, as has been clarified by tta.' Jt' .;

Supreme Court in l»l. R. Gupta itself . The observations in the '<•'(
■■ ■ : . 4

.  J t'iiimpugned order, to which the petitioner has drawn my attention, -Vr

dealt with the argument of the Id. counsel that not being allowod N; '
' ■' '■ V

!

to cross EB in 19B8 constituted a recurring cause of .action :'?! 4

and could be agitated at any time. For the reasons stated- this

argument was not accepted. The conclusion of this Ti;_tto«n3l'.4'|

could well be wrong but this is a matter to be determined b 44 .

an appellate forum -and cannot be gone over in a review petition. ^4;

^  regards the other points raised by the petitioner, r/.r ' ' ■■
I  am in agreement with the ld. counsel for the respondents- t ha t- ?i4 ■ i

the issues raised by the petitioner largely are a matter o.

v ,44,.-

c on t d . .. 5 : '4
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interpretation of facts and law, for which the p r o p e mSfi v if;, ; ,

for the applicant is before an appellate forum and net thro.ugr
i-w- ::::j •

a  r e vy i e uj . :
" {&. ■

MS
B. For the aforesaid reasons, I find no merit in

R.ft. and the same is accordingly dismissed. While doing sg5,tj,.v.

I  take note of the submission of the Id. counsel that ' as

... ■ ' 1?;;
the directions giuen in the impugned order, they haue , final!

the disciplinary proceedings against the applicant which ha in";'',:;!

resulted in imposition of a penalty
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