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HON^BLE MR S.R- ADIGE. VICE CHAIRMAN (A)
HoS^B^E MR. KULDIP SINGH: MEMBER LJ)
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Versus

Union of India through
the Secretary

mnLtry o"piann'lng,& Progra«e Implementation
Sardar Patel BhawanParliament Street Respondent-
New Delhi 110001■

CBy Departmental . u cRepresentative Shri J.K.Mehan S.O.)
ORDER-

MR. S.R. ADIGE VC (_A)

Applicant impugns respondents^ two orders
dated 4.1.96 (Annexure A 1 & Ann. A 2) and seeks
the reliefs-contained in Paragraph 8 of the O.A.
2, Applicant who belongs to the Indian
Statistical Service, which is governed by the ISS
Rules 1961 had initially filed OA. No. 336/88 in
C.A.T- , Calcutta Bench challenging the promotion
of certain SC/ST members of Service (who were made
private respondents in the OA.) from Grade IV to
Grade 111 against vacancies reserved for SC/ST
unde»r Government of India's instructions , on the
ground that reservation in respect of appointments
by promotion was not permissible under rules
That O.A. was allowed by order dated 28.11.88
(Annexure A lO). The Tribunal, however did net-
disturb the promotion giveb to the private
respondents but direc^ that applicant be deemed
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have been promoted to Grade III we.f- the same
date that the private respondents were, promoted

1  Ko n1 aced above them mI e. 24.11-87 and he would he p

the Grade III Seniority List-
j  » a 9ft 11 88. Union3  Against that order dated 28...-88

1  Mn 8844/89 in Hon hie
of India filed Civil Appeal No.
Supreme Court.

4. Meanwhile hy Notification dated 20.2.89
tAnnexure A-ll). Rol® " 1961 was

n  « f 27 11.72,providingamended retrospectively w.e.f. 27.11 ,P
f  t-o the Service to he made subjectfor appointments to th

„  .......... ........... o, s=.,v.
issued by central Government foroe time to ttme.
5  The supreme Court pronounced its Judgment

,o. 3844/89 on 14.7.94 (Ann A-16J
holding thus

Respectfully following the lawl£en^7s r^e'^i^f f and juo
above we are of the view that
the retrospective operation o
the amended "^g^gt^isfied
thft^^hf retrospective amendment
o'f' Ruld 13 of'the rules takes
awav the vested rights or

-^fgSy -aid^f %enfor;to
rat-Zt^hii

been made
retrospectively to
unreasonable arbitrary
vlolatlve of Articles 14 S 16 of
the Constitution of India-
sCrlke down the retrospective
application of tiic * . .
view we have taken on
it is not necessary to deal with
the other contentions raised hy
Mohanty.
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The appeal is dismissed

Ts 10 ̂ 00/- 'o be paid by'V Uniono£ India to Mohanty Respondent
No.l.-''

b,. Thereupon in Contempt Petition No. 255/94
filed in C.A. No, 3844/89 the Hon^ble Supreme
court by its order dated 2.1.95 (.Annexure A-l?)
while noting that costs of Rs 10,000/- had
admittedly be« paid to Shri Mohanty, granted 8
weeks time to Union of India to implement the
Tribunal's order dated 28.11.88.

7_i . Pursuant to the above, respondents issued
order dated 17.2-95 (.Annexure A-18; ante dating
applicant's promotion to Grade III from 2.4.93 to
24.11.87 and , interpolating his name at ^
appropriate place in the Grade III Seniority' List a-,

1.7.92 issued vide respondents' O.M. dated
13.7.92. Thereafter respondents issued order
dated 28.2.95 ^Annexure A 19) promoting applicant

to Junior Administrative Grade on ad hoc basis
w.e.f. 26.10.92 and on regularisation w.e.f.
29.3.93 pursuant to his upgraded seniority.

Thereupon official respondents filed I.A.

No. 9/95 seeking certain clarification from the
Hon'ble Supremme Court with respect to their order
dated 14.7.94. Upon that I.A. No. 9/95, the
Hon'ble Supreme Court passed orders on 27.3.95.
[Annexure A-20). In this order. the Hon'ble
Supreme Court did notice that the Tribunal in its
order dated 28.11.8S in O.A. No. 336/88 had given
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relief only to applicant Shri Mohanty, but the
Apex Court while dismissing the appeal filed by
Union of India had granted relief to. all those
General Category officers who were similarly
situated. It specifically took note of official
respondents' contention that since a large number
of candidates were involved it would not be in the
administrative interest to promote all persons

similarly situated to the higher cadres to which
the private respondents had already been promoted,
as that would involve creation of several hundresU
of additional posts in Grade III, J.A.G., and
non-functional selection grade, to accommodate all

of them. Appreciating the difficulties, the Apex
Court while observing that all efforts should be

made to protect the promotions of SC candidates if
possible, directed that if it became necessary to
revert the SC candidates, the same could be done,

but subject to the protection of the financial
benefits which had already accrued to them. It

was further observed that applicant would be
entitled to the reliefs keeping in view his

position in the seniority list as far as general
cateogry candidates are concerned, but if in the
process he was reverted to the lower posto no
recovery would be effected from him in respect of
the money already paid to him.

9. Pursuant to the above,respondents reviewed

many of their earlier orders/Notifications whereby
promotions from Grade IV to Grade III had been
made by providing reservation to SCs/STs). In
supercession of their order dated 2.4.93 by which
138 Grade IV officers (including applicantShri



Mohanty) were promoted to Grade III from varrods
dates ̂ they issued impugned Annexure A-1 & A-2
orders dated 4.1.96. By these orders applicant's

promotion to Grade III w.e.f. 2.4.93, subsequently
antedated to 24.11.87 and his promotion to J.A.G.

on ad hoc basis w.e.f. 26.2.92 and on regular

basis w.e.f. 29.3.93 was cancelled^ but without

effecting any recoveries of the pecuniary benefits

already paid to him, and he was treated as having

been promoted to Grade III w.e.f. 8.4.93.

10. We have heard applicant Shri Mohanty in

person and Shri Mehan, departmental
representatives on behalf of respondents. We have

perused the materials on record and given the
matter our careful consideration.

1^. In relief 8(1) applicant seeks a
declaration that reservation in promotion in ISS

is ultraViVes the Constitution of India^and he

seeks a direction to restrain official respondents

from giving reservation ' quota in promotion. In

this connection he relies on grounds 5.27 to 5.31

tboOh inclusive) of this O.A.. A persual of the

Hon'ble Supreme Court's judgment dated 14.7.94 in

C.A. No. 3844/89 reveals that some of these grounds

were also4 taken by applicant in that C.A. In that

judgment, it is important to note that it was only
the retrospective operation of amended Rule 13

which was struck down as being unconstitutional.

The Apex Court did not hold that reservations
promotion to l.S.S. pursuant toI  in

I
I



the aforesaid amendment to Rule 13 to be ulWvires
pe^se the Constitution. If indeed reservation in
promotion in ISS was unconsitutional, the Apex
Court would doubtless have held so in its judgment

dated 14.7.94^and official respondents would have
been restrained from providing for reservation

quota in promotion. In the absence of any such
finding in the judgment dated 14.7.94 it is clear
that reservation in promotion in ISS is not
unconsitutional.

1^' bears notice that applicant had sought
similar relief to paragraph 8U) of O.A. No.

2488/90 in as much as he had sought quashing of

Rule 13 ISS Rules as amended by Notification dated
20.2.89. The C.A.T., P.B. in its order dated

24.4.95 disposing of that O.A. noted that the
retrospectivity given^ to that amendment had
already been quashed by the Apex Court by its
order dated 14.7.94 and applicant's surving

grievance was the constitutional validity of the
amended rule itself. A perusal of Paragraphs 12,

13 & 14 of that order dated 14.7.94 reveals that

the grounds advanced by applicant to challenge the
constitutional validity of amended Rule 13 were

decisively rejected by the Bench. It is no doubt
true thab the aforesaid O.A. was eventually

allowed, effective from 16.11.97, but wm that was

in the special circumstances occasioned by the
Hon'ble Supreme Court's ruling in the case of
Indra Sawhney and Others Vs. Union of India &

Others and connected cases delivered on 16.11.92^
-/I.



and wellwithin the five year period, the

Constitution had been amended by the insertion of

Article 16(4A) on 17.6.95. Indeed, with the

introduction of Article 16 i^A) the very basis of

their ruling in Indra Sawhney's case (supra) stood

removed, as interpreted by the Apex Court

themselves in Commissioner of Commercial Taxes Vs.

G.S. Rao (1996) 7 SCC 512.

1^. It is clear that applicant's challenge to

reservation in promotion to ISS as being

unconstitutional ̂ has been considered^ but has not

been allowed, both by C.A.T., P.B. in its order

dated 24.4.95 in O.A. No. 2498/90^ as well as by

^  the Apex Court in its judgment dated 16.7.94 in

C.A. No. 3844/89. We are bound absolutely by

those rulings and it is not open to applicant to

seek the same relief in this O.A. Relief 8(1) is,

therefore, rejected.

1^. During hearing applicant asserted that the

other reliefs were consequential to Relief 8(1).

Indeed if they were not, the O.A. itself would be

hit by Rule 10(1) C.A.T. (Procedure) Rules, and

that by itself is sufficient to reject the other

reliefs summarily. However, we have examined

these other reliefs also.

j
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1^. These other reliefs are mainly predicated

upon applicant's contention that for the

implementation of the Hon'ble Supreme Court's

judgment dated 16.7.94 in O.A. No. 3844/89,

respondents were not legally required to review

all the promotions made earlier, culminating in

the issue of impugned A-1 & A-2 orders dated

4.1.96. Indeed this is the pith and substance of

reliefs 8(v) and 8{vi).

1$. The grounds taken in support of these

contentions are that the benefit of the judgment

in C.A. no. 3844/89 was extended only to officers

similarly situated to applicant and senior to

respondents 2 to 9 in the O.A. before C.A.T. ,

Calcutta Bench and not all general category

officers; the promotionj made by earlier orderi had

not been challenged by any party and could not be

reviewed now as the same was barred by limitation;

the benefits acrued to applicant could not be

whit^ed away by respondents in the guise of

implementing the clarificatory order dated

27.3.95; the Hon'ble Supreme Court's order dated

27.3.95 required respondents to make all efforts

to protect the promotions of the reserved category

officers; the Hon'ble Supreme Court's order dated

27.3.95 did not call for review of promotions made

prior to 24.11.87; the otber contentions raised by

applicant before the Hon'ble Supreme Court which

were not specifically discussed in their orders

became relevant consequent to W« supercession as
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of the earlier prom^ns
result o£ a review

.ea pro^otlon oraers were not .sea on
Z  e

o£ Rule 8(l)'b"l> I.S.S. Rules, erequirement o£ Rule ^ . 7 94
rniirt' s iudgment datedHon'ble Supreme Court s J S ,
.  t-hP basis of a clarificatory

couia not/^moaifiea on t
application, tbe clarificatory oraer couia n
/rant relief to even those who haa retirea many
years ago; the responaents couia not have raise
the new question of other general category
officers in its clarificatory application before
the Hon'ble Supreme Court; officers who haa bee
superceaea earlier by reservea category officers
haa not challengea their supercession, anH those
claims were barrea by limitation; if the Hon'ble

court's oraer aatea 27.3.95 wasSupreme Court s

interpretea so as to revert applicant, who had
Single handealy, fought the case, it would not

J  niiQt-ice- the reservedperpetuate the ,, ends of justic ,
category officers if reverted would lose the
benefit ofIP worhed in higher posts since 1987
which would violate Article 21; respondents had
reviewed promotions to Grde III on the basis of a
draft seniority list circulated on 27.1.93, which
had deliberately not been finalised for three
years; some officers promoted on different dates
were not eligible for promotion on those dates;
the promotions were in contravention of Rule 8(1)
b(l) I.S.S. rules read with Paragraph 6.21 (b) of
consolidated instructions for the D.P.C;
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the promotions were in violation of Paragraph
6.4.4 of those consolidated instructions: because

the ACRs were procured at the last minute thus

vitiating the process; the respondents did not

disclose the full facts to \tie DPC; the mandatory

approval of I.S.S. Board was not taken before

making the promotions or indeed the reversions;

there is no provision in the I.S.S. Rules for

reverting an officer; the reyiew was not properly

done and many names have been omitted.

Jfrefully! considered these grounds
.Q /Jvivtrl«. We have already noticed^the Apex Court in
its judgment dated 16.7.94 in C.A. No. 3844/89 had

held that by the retrospective amendment of Rule 13,
the vested right of applicant as well other

general category officers senior to the private

respondents had been adversely affected. In its

clarificatory order dated 27.3.95 it^observed that
while in O.A. No. 336/88 the Tribunal had given
reliefs only to applicant^they themselves by their

order dated 16.7.94 had granted relief to all the

general category officers who were similarly

situated. It appreciated the difficulties

highlighted by Respondents in their submissions

that promotions of persons similarly situated to

higher cadres (without effecting necessary

reversions) would entail the creation of several
A

hundreeti of posts at various higher levels which

would not be in the administrative interest

A
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Accordingly whil6 observing that all effVrir^
should be made to protect the promotions of SC

candidates if possible, it directed that if it

became necessary to revert the SC candidates, the
same could be done^but the financial benefits that

accrued to them would have to be protected, as

being personal to them. Similarly in the case of

applicant Shri Mohanty the Apex Court observed

that he would be entitled to the relief keeping in
view his seniority so far as the general category

officers were concerned, but if in the process he

wasre reverted to a lower post no recoveries of

the money already paid to him were to be made.

^9. In the light of the Hon'ble Supreme
Court's own directions referred to above,

particularly those contained in its clarificatory
order dated 27.3.95 extending the benefit of the

Tribunal's order dated 28.11.88 in O.A. No'.

to all those general category officers

recognition that the implementation of those

directions might entail reversions, applicant
,  cannot legitimately pray^ as he has sought to in

relief Paragraph 8(i)^ that the benefits flowing
to him as a . result of the Tribunal's order dated

28.11.88 and the Hon'ble Supreme Court's judgment
dated 16.7.94 in C.A. No. 3844/89^ could not be

altered. No convincing materials have been

furnished by him to establish that the other

general category officers covered by the impugned
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order dated 4.1.96 were not similarly situated ̂ himself
[relief Paragraph 8(lv,,^or that despite the clear dlrVtlons
o  the Hon'ble Supreme Court to extend the benefits to all

the general category offIcoers similarly situated as
applicant, It was open to respondents to deny those benefits
to general category officers, who had not expressly
Challenged their ̂ supercesslon by reserved category officers
(relief Para 8(vlH. mdeed In the light of Hon'ble Supreme
Court's orders whereby the retrospective operation of
amended Rule 13 was struck down, and to that extent the

promotions through reversions given In Grade III prior to
20.2.89 were found to have been Illegal, It cannot be said
that the review of the promotions made earlier In Grade III

unedertaken by respondents was Illegal or arbitrary (relief
Para 8(vi)].

20. under the circumstances none of the grounds
advanced by applicant and referred to in paragraph 17 above
advance appllcanfs claims In so far as Reliefs 8(11), (ly).
(v) & (vi)j are concerned, which arp =1^

cn are also accoredingly

rejected.

2». Lastly we come to relief 8(111, wherein applicant
-3 sought guashlng of Impugned Rnnexure R-l end Rnnexure
A-2 order dated 4.1.98. By Rnnexure R-2 order dated 4.1.96,
appllcanfs retrospective promotion to Grade in w.e.f.
24.11.87 and his promotion on ad hoc basis to d. a.g. w.e f

n>
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26.10.92 ana on regular basis to JAG w.e.f. ̂ .93 has been
oanoelled after giving him the benefit of protection of
the monetary benefits already paid to him. This Annexure
A-2 order dated 4.1.96 contains a recital of the facts anmd
cirumstances noticed above, including relevant extracts of
various Court orders. On the same day respondents had issued

Annexure A-1 order dated 4.1.96, giving applicant (at SI,,
"o. 89 Of Paragraph 7(vi)J revised date of priomotion to'
Grade III as- 8.4.93. This very para of Annexure A-1 order
aated 4.1.96 had been challenged by applicant in O.A. No.
317/96. That O.A. was heard and disposed of after lengthy
hearing by order dated 2.2.98, with the following
directions:

0-

result the impugnedorder dated 4.1.96 to the extent tLl it
in th!t the applicantin that list, and to that extent alone,
IS quashed and set aside. Respondents
«e directed to recalculate the
vacancies becoming available each year,
in accordance with the rules and
instructions governing proforma
promotions, the various court ruUngT"
this regard as well 4.k
materials in this OA ■ other
-nths f the date of rec'eipt of"
nf +-V,,- ■ -i-eceipt of a copyor this ludqment

j  , and considfir-

availability of • the
afresh in vacanies calculatedresh, in accordance with rules anr^

CSts""'', onsequential
No costs further promotions.

n
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Respondents, therefore, i ssueJk^_p/vised
order dated 31.8.98 of promotions to Grade III.

Meanwhile applicant filed C.P. No.

214/9.8 alleging wilfm disobedient of the

Tribunal's order dated 2.2.98. That C.P. was

dismissed by order dated 4.2.99 after noticing

Thereupon
respondents' order dated 31.8.98.

another c.P. bearing No. 230/99

alleging wilful non-compliane of the Tribunal's

order dated 2.2.98 in O.A. No. 317/96 which was

also dismissed by order dated 1.12.99.

It IS thus clear from the foregoing that

impugned Annexure A-2 order dated 4.1.96 warrants

interference^and as regards impugned Annexure

A-1 order dated 4.1.96 to the extent that it

affefted applicant, he had challenged the same in

O.A. No. 317/96 Whih had culminated in issue of

revised order dated 31.8.98 which has not been

impugned in this O.A.

25^ During hearing applicant asserted that

recalulate the

at higher levels also, in the same manner

as they had recatolated the vacancies in Grade III

pursuant to the Tribunal's order dated 2.2.98 in

O.A. No. 317/96, there was a possibility that

appliant would be promoted to higher levels

.^0:::; ''een laid in the•P^ssent OA 4-re.sno„.. . • • to rssue suh a diretion to

/2
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claimed. It was open to applicant to ha\\eVended
the relief clause suitably if he sought such

relief in this O.A. after pronouncement of the

order dated 2.2.98 in O.A.- No. 317/98, but he did

not do so. Under the circumstances no such

direction is warranted at this stage.

2®.

costs.

In the result the O.A. is dismissed. No

/(K^f.
(Kuldip (Singh)

Member-(J)

/GK/

(S.R. Adige)
Vice Chairman (A)


