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Central Administrative Tribunal, Principal Bench
0.A.N0.1074/96
Hon’ble Shri R.K.Ahooja, Member(A)
.

New Delhi, this én_ day of June, 1997
Ajitender Sinha
Retd. Rates Inspector
40/22%, Chittaranjan Park _
New Delhi - 110 019. ... Applicant
(By Shri H.K.Gangwani, Advocate)

Vs.
Union of India - through
General Manager
Northern Railway
Baroda House-
New Delhi.
Divl. Supdtt. Engineer(Estates)
Office of the Divl. Rly. Manager
Northern Railway
State Entry Road
New Delhi. . ... Respondents
(By Shri R.L.Dhawan,.Advocate)

ORDER
The applicant is aggrieved‘by the decision of the

respondents, vide impugned order dated 4.12.1995,

‘withholding one set of his post-retirement complimentary

passes on account of unauthorised Petention of railway

quarter and also denial of interest on delayed payment of

DCRG on the same account.

Z. The applicant states'that after he retired from
service on 31.1.1989, He was permitted to continue in_the
same quarter for a period of four months due to illness
of his wife. Thereafter, he again’ requésted for
extension of quaftter for furthaﬁ}four months for the same
reasén which was also granted. Since the health of his
wife continued to be precarious he sought furfher
extension beyond 30.9.1989 but on receiving no response

from the respondents, ultimately the railway
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accommodation was vacated by him on l.&.l99i, He submits
that the respoﬁdents illegaily withheld the DCRG for
about four years on account of non-vacatioq of the
quarter. This is contrary to the 1aw laid-down by the

Supreme Court as well as this Tribunal. The Supreme

Court has held in R.Kapoor’s case that the applicant 1is

<

entitled to the payment of interest at the ratg of 18%
from the date it fell due till the date of actual
payment. He alleges that the respondents also have not
reléased railway complimentary passes for the last seven

vears.

3. The respondents in their reply have stated that

in terms of Railway Board Instructions No.E(G)81-QR1-51

dated 24.4.1982 (Annexure-R1l) and No.E(G)90-QR3-6 ‘dated
31.12.1990 (Annexure-R2) one set of  post retirement
complimentary passes is to be withheld for each month of
unauthorised occupation of railway quarter and gratuity
in full is to be withheld for non-vacation of  railway
quartérn The applicant remained in unauthorised
occupatién of réilway quarter for 22‘months and hence 22
post retirement passes are to be withheld in his césem
They also submit that the application 1is bérred by
limitation since the cause of action arose in 1991, when
22 post retirement passes were withheld for unauthorised
occupation of raiiway guarter from 1.10.1989 to
31.7.1991. The applicant slept over'for more than four
years and as- per the deciéion of the Supreme éourt in
Rattam Chandra Samanta Vs. Union of India , JT  1993(3)

SC 418, delay deprives the person of the remedy available

in law and a person who has lost his remedy by lapse of |

time looses his right as well.
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4. 1 have heard the counsel on both sides. In so

far as the .question of payment of interest on delayed
payment of DCRG due to non-vacation of Government quarter
is concerned, the matter is settled in the ratio of
Supreme Court’s ofdérs in Civil Writ Petition No.7688/91
of 1988, Raj Pal Wahi & Others Vs. Union of India &
Others. In that case it was hela that the Petitiéners
were notr entitled to get interest on the delayed payment

of Death cum Retirement Gratuity (DCRG) as the delay 1in

payment occured due to the order passed on the basis of

the Circular of Railway Board and not on account of

~administrative lapse. This position has been reiterated

by the Supreme Cogrt in Union of India vs. Shri Ujagar
tal, JT 1996(10) SC 42. It was held in that case that in
view of the Adﬁiniétrative Circular not to pay gratuity
till vacation of quarter &hd delay in payment of.gratuity
was not due to admiﬁistrative lapse and the railway
employee was not entitled to any interest on the delay in

payment of gratuity.

5. The learned counsel for the applicant did not
press with the prayver - of the applicant for grant of

interest but insists for grant of retirement passes as

per the decision given 1in the Raj Pal Wahi’s (supra).
case. He pointed out that in R.P.Wahi’s case the Supreme

Court in conclusion directed as follows:

"The Special Leave Petition is thus disposed of.
The respondents, however, will issue the passes
prospectively from the date of this order”.

6. The learned counsel for the applicant has
submitted that the respondents must release, in the ratio
of R.P.Wahi’s, the post retirement railway passes at

least from the date of vacation of the quarter by the

applicant. On the other hand, the respondents are
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insisting that they will withhold one set of paéses for
every month of overstay in railway accomodation. On that
reasoning, the learned counsel for the applicant has
argued that athe applicant would not be entitled to any
complimentary passes for the next li‘yeafg. He argued
that'the applicant could not be punished three times over
for the same offence, 1i.e., pverstay by impbsing the
damage rent, withholding the gratuity and cancelling the-
post retirement railway passes, virtually for all-time to
come. The learned counsel for the applicant also cited
the judgment of this Tribunal in Brajendra Dey Vs. Union
of India and Othérs, SLR 1991(8) Vvo0l.78 Page 354 wherein
it was held ~ that ~ disallowing post-retirement
complimentary passes for unauthorised retention of
railway quarter without a show-cause notice was

impérmissible. It - was pointed out that in the present

‘case, admittedly, no show-cause notice was issued.

7. on the other hand, there is some weight in the
afguments of the learned counsel for the applicant that
withholding of passes for the duration that the applicant

unauthorisedly retained the government accommodation 1is

 one thing but witholding such passes after the vacation

of the accommodétion is illegal and unwarranted_. In Raj
pal Wahi’s (supra) case also the Supreme Court has
directed therelease of the said passes after the vacation
of the»quarterJKadﬁkhiak nothing was said about whether
the applicgnt was entitled to the complimentary Apasses

which were due for the period that he was in unauthorised

- - - / .
occupation of the quarter. This being so, the applicant

can rely on the ratio of Raj Pal Wahi’s (supra) case only
to the extent of his entitlement of passes aftef the

vacation of .the quafter. However, when the respondents
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seek to impose a cut ofi future passes at the rate of one
set of paéses one month overstay in the Goverrnment
accommodation, then it distinctly acquires the garb of
penalty/punishment and in terms of Brajendra Dey’s case
(Supra) such penalty should not be imposed without giving
a show cause notice. Thus, while withholding of the
gratuity and of the c§mp1imentary passes during the
period that the accommodation is kept by the applicant
unauthorisedly is not a matter of administrative lapse,
withholding of the gratuity as well as complimentary
passes after the vacation is certainly so, unless in
respect of the complimentary passes the action is taken
after giving due opportunity to show-cause. As such an
opportunity has not been given in the present case,
Pqtently, the passes to which, under the rules, the

applicant was entitled after the vacatiom could not be

neieaaeﬁf

8. In  the light of the above discussion, I

therefore, partly allow this application. The applicant

is not entitled to payment of any interest on the delayed '

payment of DCRG due to non-vacation of the quarter. He
is also not entitled to thé passes which were due to him
dufing the period he was in unauthorised occupation of
the railway quarter. However, the applicant is entitled
to receive his Complimentary passes which %ell due after
the vacation of the railway quarter, unless these are
withheld after. giving due opportunity to him to

show-cause.
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quarter by the applicant. There shall be no order as to

9. 04 is - disposed of with a direction ~that the

respondents will issue complimentary passes prospectively

for the period due to him after the vacation of the
e

costs.
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